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Abstract 

 

Certain categories of vilification, including, in particular, vilification on the basis of race, are expressly 

recognised as legal wrongs under Australian, international, and foreign domestic laws. Notwithstanding its 

prevalence, vilifying speech directed at and about women on the basis of their female sex remains unregulated 

in most jurisdictions. Nor has the issue of sex-based vilification received much scholarly or policy attention.  

 

This thesis examines the need for anti-vilification laws to address sex-based vilification. It relies on critical 

and speech act theories to arrive at a functional theory of sex-based vilification with reference to its harms, as 

relevant to law, as discriminatory treatment of women that constitutes and causes the systemic subordination 

and silencing of women on the basis of their sex. It applies that functional theory of harm to sex-based 

vilification as it manifests as part of the cyber harassment of women to arrive at some commonly occurring 

categories of sex-based vilification, namely: threats and violent invective; sexualised invective; non-consensual 

pornography; other objectifying speech; and other contemptuous speech. It argues that speech constituting one 

or more of those categories of sex-based vilification systemically subordinates and silences women on the basis 

of their sex, in ranking women as inferior or for use on the basis of their sex and (re)enacting permissibility 

facts in and of patriarchal oppression that legitimate the treatment of women accordingly.  

 

This thesis then considers some implications of that functional theory of harm for law. In order to consider the 

utility of potential sex-based vilification laws, this thesis considers what the sex-based gap in anti-vilification 

laws, policies, and policy conversations plausibly presently does, as well as what sex-based vilification laws 

plausibly may do if enacted. It argues that the gap in the law accommodates and authorises sex-based 

vilification’s systemic subordination and silencing of women on the basis of their sex. It argues that, conversely, 

the enactment of sex-based vilification laws would constitute a counter-speech act of the state’s that plausibly 

may quash or mitigate some of the systemic subordination and silencing harms to women of sex-based 

vilification. It also considers the strength of the free speech interests to which sex-based vilification gives rise 

and that, accordingly, its regulation by law would potentially burden. It argues that speech constituting sex-

based vilification ought to receive a relatively low degree of protection pursuant to a liberal free speech principle, 

unless it has communicative functions with relatively strong connections to the values, interests, or purposes 

that underly or motivate such a principle. 
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Chapter 1 

Introduction 

 

 

1.1  The problem 
 

Social and news media, as well as an emerging body of scholarly work, contain numerous 

accounts of speech directed at and about women and girls that prima facie expresses 

contempt for women and girls on the basis of their female sex. I refer for now to such speech 

as ‘sex-based vilification’.1 

 

I started thinking about sex-based vilification in a legal and academic sense some years ago. 

I was working in London at the time, and had begun to notice growing social and mainstream 

news media coverage of contemptuous speech directed at women, particularly as it 

manifested online or through other digital media. That surge in interest occurred, I think, 

not because the communication of contempt for women was anything new, but because the 

proliferation of online and other digital media meant that the prevalence and severity of such 

speech were increasing, and were more easily observable and documented than before. The 

discussion in the United Kingdom at that time ranged from women’s accounts of being 

victim to offhand sexist remarks in the workplace, to ‘revenge’ pornography, to other 

manifestations of invective experienced by female journalists and bloggers online. When I 

moved back home to Melbourne, I found that those conversations regarding contemptuous 

speech directed at women were just as relevant in the Australian context. I needed only to 

turn my attention to the vitriol directed at women with public profiles on Facebook and 

Twitter, in mainstream media, and in other contexts, as well as my own and other female 

acquaintances’ less public experiences, to appreciate how prevalent the problem appeared to 

be. For example, The Everyday Sexism Project, which started in the United Kingdom but is 

now a global project, aims to collate accounts from women about the kinds of sexism they 

 
1 I discuss what I mean by ‘sex-based vilification’ in further detail below in speaking to the scope of this thesis. 

I use ‘woman’ and ‘women’ to mean woman or girl and women and girls. 
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experience as a matter of course.2 Many of the stories submitted involve discriminatory, 

contemptuous speech.3 Global movements such as the unprecedented #MeToo movement 

have also starkly highlighted the array of discrimination and violence that women are 

endemically subjected to on the basis of their sex, including as manifested through or 

alongside contemptuous speech. Importantly, in the Australian context, as in the United 

Kingdom context, as in other jurisdictional contexts, I found that speech directed at women 

that constitutes harassment, sexual harassment, or breaches of privacy may often also be said 

to constitute the vilification of women. That is, such speech may be said to be directed at 

women for being women, or on the basis of their sex, in the sense that it is about all women, 

even as it is directed at particular women. 

 

Of course, despite its recent media attention, the problem of sex-based vilification is not a 

new problem. Speech that may reasonably be characterised as sex-based vilification occurs, 

and always has occurred, across jurisdictions and in a multitude of contexts. It typically 

accompanies violence committed against women,4 is often directed at and about women in 

 
2 The Everyday Sexism Project (Web Page) <https://everydaysexism.com/>. 

3 Ibid. 

4 See, eg, Llezlie L Green, ‘Gender Hate Propaganda and Sexual Violence in the Rwandan Genocide: An 

Argument for Intersectionality in International Law’ (2002) 33(3) Columbia Human Rights Law Review 733. 

https://everydaysexism.com/


12 

 

positions of political leadership,5 and occurs prolifically in pornography,6 advertising,7 

popular culture (including film, music, literature, and other visual and performance arts)8 and 

mainstream news and tabloid media reporting.9 It is directed at and about powerful women, 

‘ordinary’ women, and women generally.10 It occurs in person, online, including 

characteristically as part of the cyber harassment of women, in physical spaces such as 

 
5 Marian Sawer, for example, has written about the ‘sexual vilification’ that pervaded former Australian Prime 

Minister Julia Gillard’s time in office: Marian Sawer, ‘Misogyny and Misrepresentation: Women in Australian 

Parliaments’ (2013) 65(1) Political Science 105. See also Kate Manne, Down Girl: The Logic of Misogyny (Oxford 

University Press, 2017) 249–78; Sue Joseph, ‘Australia’s First Female Prime Minister and Gender Politics: Long-

Form Counterpoints’ (2015) 9(2) Journalism Practice 250. Mainstream media reporting in Australia, the United 

Kingdom, the United States, and other jurisdictions also contains numerous accounts of sex-based vilification 

directed at and about other women politicians: see, eg, Teri Finneman, Press Portrayals of Women Politicians, 1870s–

2000s: From ‘Lunatic’ Woodhull to ‘Polarizing’ Palin (Lexington Books, 2015); Clare Walsh, ‘Media Capital or Media 

Deficit? Representations of Women in Leadership Roles in Old and New Media’ (2015) 15(6) Feminist Media 

Studies 1025. 

6 See, eg, Catharine A MacKinnon and Andrea Dworkin (eds), In Harm’s Way: The Pornography Civil Rights Hearings 

(Harvard University Press, 1997); Catharine A MacKinnon, Only Words (Harvard University Press, 1993); 

Catharine A MacKinnon (ed), Feminism Unmodified: Discourses on Life and Law (Harvard University Press, 1987) 

(‘Feminism Unmodified’); Andrea Dworkin, Pornography: Men Possessing Women (Women’s Press, 1981). See also 

Amanda Wong, ‘Broken, Brutal, Bloody: The Harms of Violent Racial Pornography and the Need for Legal 

Accountability’ (2016) 8(1) Georgetown Journal of Law and Modern Critical Race Perspectives 225 for an intersectional 

perspective. 

7 See, eg, Nancy Artz, Jeanne Munger, and Warren Purdy, ‘Gender Issues in Advertising Language’ (1999) 22(2) 

Women and Language 20; Mandy McKenzie et al, ‘Advertising (In)Equality: The Impact of Sexist Advertising on 

Women’s Health and Wellbeing’ (Issues Paper No 14, Women’s Health Victoria, December 2018) 10–19. 

8 See, eg, Annika Rudman, ‘“Whores, Sluts, Bitches and Retards”: What Do We Tolerate in the Name of 

Freedom of Expression?’ (2012) 26(3) Agenda 72; Edward G Armstrong, ‘Gangsta Misogyny: A Content 

Analysis of the Portrayals of Violence Against Women in Rap Music, 1987–1993’ (2001) 8(2) Journal of Criminal 

Justice and Popular Culture 96. 

9 See, eg, Martha C Nussbaum, ‘Objectification and Internet Misogyny’ in Saul Levmore and Martha C 

Nussbaum (eds), The Offensive Internet: Speech, Privacy, and Reputation (Harvard University Press, 2010) 68 in 

relation to gossip websites. One might even make an argument, as Jocelynne Scutt does, that sex-based 

vilification is ‘so generalised’ that it encompasses ‘the vast majority of advertisements, reel after reel of film and 

video, rack upon rack of newspapers and magazines’: Jocelynne Scutt, ‘Group Defamation and the Vilification 

of Women’ (1992) 12(2) Communications Law Bulletin 9, 9. 

10 In the online context, see, eg, Danielle Keats Citron, Hate Crimes in Cyberspace (Harvard University Press, 

2014). 
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workplaces and educational institutions, and via speakers who may themselves colloquially 

be described as powerful or ‘ordinary’.11 

 

1.2  The (gap in the) law 
 

Notwithstanding the prevalence of sex-based vilification, there is a ‘sex-based gap’ in anti-

vilification laws.12 Apart from some notable exceptions at the domestic level in some 

jurisdictions,13 anti-vilification laws on the basis of sex (‘sex-based vilification laws’) do not 

exist. Nor has the issue of sex-based vilification received much scholarly or policy attention.14 

In contrast, vilification on the basis of other ascriptive characteristics, including, for example, 

race, religion, sexuality, gender identity, intersex status, disability, and HIV/AIDS status, is 

 
11 Ibid. 

12 By ‘anti-vilification laws,’ I mean legislation that self-consciously addresses an essentially legalistic 

understanding of vilification. Such laws tend to sanction speech expressing hatred towards, or seen to give rise 

to a risk of hatred, discrimination, or violence towards, individuals possessing particular ascriptive 

characteristics (defined below as ‘target group members’: see below p 15). 

13 See Criminal Code, RSC 1985, c C-46, ss 318(1), (4), 319(1)–(2), (7) (‘Canadian Criminal Code’); Promotion of 

Equality and Prevention of Unfair Discrimination Act 2000 (South Africa) s 10 (‘South African Equality Act’). 

14 In the Australian context, the recently introduced Racial and Religious Tolerance Amendment Bill 2019 (Vic) 

(‘Victorian Bill’) and its second reading speech are notable exceptions: Victoria, Parliamentary Debates, 

Legislative Council, 28 August 2019, 2725–7 (Fiona Patten). Those are discussed in Chapter 4. Some further 

notable exceptions in the Australian context are Kylie Weston-Scheuber, ‘Gender and the Prohibition of Hate 

Speech’ (2012) 12(2) Queensland University of Technology Law and Justice Journal 132; Anjalee de Silva, ‘“Words Can 

Harm Us” The Need for Gender Vilification Provisions in Victorian Law’ (2014) 88(8) Law Institute Journal 40; 

Tanya D’Souza et al, ‘Harming Women with Words: The Failure of Australian Law to Prohibit Gendered Hate 

Speech’ (2018) 41(3) University of New South Wales Law Journal 939; Anjalee de Silva, ‘Addressing the Vilification 

of Women: A Functional Theory of Harm and Implications for Law’ (2020) 43(3) Melbourne University Law 

Review (advance), which reproduces, in part, Chapter 2 of this thesis. See also New South Wales Law Reform 

Commission, Review of the Anti-Discrimination Act 1977 (NSW) (Report No 92, November 1999) [7.86]–[7.87] 

(‘Report No 92’). Scholarship on discrete categories of harmful, sex-based speech, for example, sexual 

harassment and some pornography, is relatively well established. Some of the most influential literature on 

pornography is referenced in this thesis: see, eg, above n 6. There is also a growing body of scholarship on 

harmful, sex-based online speech: see, eg, Citron, Hate Crimes in Cyberspace (n 10). What the extant scholarship 

does not do, and what I do in this thesis, is provide a functional account of the unifying ways in which those 

categories of speech harm women as sex-based vilification. 
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unlawful under international law and in many domestic jurisdictions.15 The socio-legal 

implications of the harms and regulation of those categories of vilifying speech, in particular, 

racial and religious vilification, have also been more extensively considered at the scholarly 

and policy levels in many jurisdictions.16 

 

1.3  The project 
 

1.3.1  Research questions and scope 

 

The sex-based gap in anti-vilification laws, when viewed alongside the pervasiveness of sex-

based vilification, raises various questions from a legal perspective. In particular, the 

significance of the prevailing gap in the law centres on the harms of speech constituting sex-

based vilification, as well as the potential effectiveness of sex-based vilification laws in 

addressing those harms. The overall value of sex-based vilification laws in turn depends on 

those things, as well as whether the harms of sex-based vilification are serious or material 

 
15 For example, each of those categories of vilification is prohibited in varying forms in one or more Australian 

jurisdictions: Racial Discrimination Act 1975 (Cth) s 18C (‘Racial Discrimination Act’); Criminal Code Act 1995 (Cth) 

ss 80.2A–80.2B, 80.2D (‘Commonwealth Criminal Code’); Discrimination Act 1991 (ACT) s 67A (‘ACT Act’); Criminal 

Code 2002 (ACT) s 750 (‘ACT Criminal Code’); Anti-Discrimination Act 1977 (NSW) ss 20C, 38S, 49ZT, 49ZXB 

(‘NSW Act’); Crimes Act 1900 (NSW) s 93Z (‘NSW Crimes Act’); Anti-Discrimination Act 1991 (Qld) ss 124A, 

131A (‘Queensland Act’); Civil Liability Act 1936 (SA) s 73 (‘South Australian Civil Liability Act’); Racial Vilification 

Act 1996 (SA) s 4 (‘South Australian Act’); Anti-Discrimination Act 1998 (Tas) s 19 (‘Tasmanian Act’); Racial and 

Religious Tolerance Act 2001 (Vic) ss 7–8, 24–5 (‘Victorian Act’); Criminal Code Act Compilation Act 1913 (WA), ss 

77-80 (‘Western Australian Criminal Code’). In September 2017, the Northern Territory Department of the 

Attorney-General and Justice published a discussion paper in relation to, among other things, amending the 

Anti-Discrimination Act 1992 (NT) to include anti-vilification laws prohibiting offensive conduct on the basis of 

race, religion, disability, sexual orientation, gender identity, and intersex status: Department of the Attorney-

General and Justice (NT), ‘Modernisation of the Anti-Discrimination Act’ (Discussion Paper, September 2017). 

For examples of categories of vilification prohibited in foreign domestic jurisdictions, see Alexander Brown, 

Hate Speech Law: A Philosophical Examination (Routledge, 2015) ch 2. Racial and religious vilification are also 

prohibited under international law: International Convention on the Elimination of All Forms of Racial Discrimination, 

opened for signature 21 December 1965, 660 UNTS 195 (entered into force 4 January 1969), arts 1, 4 

(‘ICERD’); International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 

171 (entered into force 23 March 1976) art 20 (‘ICCPR’). 

16 See, eg, Mari J Matsuda et al (eds), Words That Wound: Critical Race Theory, Assaultive Speech, and the First 

Amendment (Westview Press, 1993). 
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enough to warrant regulation when balanced against harms or undesirable consequences to 

which sex-based vilification laws may themselves give rise. In particular, in and for liberal 

democratic jurisdictions, it depends on the relative strength of countervailing free speech 

interests that sex-based vilification laws may impinge on. Accordingly, taking into account 

those fundamental considerations, my key research question and sub-questions are as 

follows: 

 

Key research question 

 

Should (some) sex-based vilification be regulated by law? 

 

Research sub-questions 

 

a. Is the problem of sex-based vilification, including the frequency and manner of 

its occurrence, a problem that is relevant to law? That is, does sex-based 

vilification harm in ways that are relevant to law? 

b. If so, what would be the utility, if any, of sex-based vilification laws in addressing 

those relevant harms? 

c. What is the relative strength of countervailing free speech interests, if any, that 

sex-based vilification laws may impinge on? 

 

As described above, I use sex-based vilification for now to refer to speech that prima facie 

expresses contempt for women and girls on the basis of their female sex. Accordingly, I use 

‘vilification’ or ‘vilifying speech’ for now to refer to speech directed at and about individuals 

that prima facie expresses contempt for those individuals (‘target group members’) on the 

basis of their relevant ascriptive characteristics. I reformulate those provisional definitions in 

Chapter 2 (A Functional Theory of Harm) pursuant to the functional theory of the harms of 

vilification and sex-based vilification that I arrive at in that chapter.17 Relatedly, for reasons I 

 
17 Accordingly, my references throughout this thesis to a ‘functional theory of harm’ are references to a 

functional theory of the harms of vilification and of sex-based vilification. 
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hope to make clear with reference to that functional theory of harm, I use ‘vilification’ and 

‘vilifying speech’ in favour of ‘hate speech’ throughout this thesis. I do that in contrast to 

much of the extant ‘hate speech’ literature, some of which is cited in this thesis. As other 

authors have also pointed out, to the extent that the term ‘hate speech’ shifts focus from the 

functions of discriminatory speech to its expressive qualities, it is misleading and unhelpful.18 

In fact, it is not the ‘hate’ in ‘hate speech’ with which defenders of anti-vilification laws are 

concerned, as if they wish to engage in some form of thought control;19 they are concerned 

with what such speech does. 

 

Though I have previously referred to ‘gender’ and ‘gender(ed) vilification’,20 I use ‘sex’ and 

‘sex-based vilification’ in favour of those terms throughout this thesis. It is unclear that 

gender, as distinct from female sex, including perceived female sex, is an axis of women’s 

systemic oppression in patriarchal societies in ways that are relevant to my analysis. For 

example, the vilification of women on the basis of their gender expression, including gender 

non-conformity, is an aspect of their vilification in patriarchal societies on the basis of their 

female sex. Sex-based vilification is also distinct from vilification on the basis of gender 

identity, as is prohibited in some Australian jurisdictions.21 Gender identity as a category of 

vilification is typically addressed to vilifying speech directed at and about transgender and 

intersex persons22 and excludes vilification directed at and about women on the basis of their 

female sex.23 In contrast to women, to the extent that men are vilified in patriarchal societies 

otherwise than on the basis of their sexuality or gender identity, they tend to be vilified on 

the basis of their gender non-conformity, as opposed to their male sex. Often in that regard, 

they tend to be vilified on the basis of their relative ‘likeness’ to women.24 Accordingly, as 

extrapolated in Chapter 3 (Categories of Sex-Based Vilification), I conceptualise some sex-

 
18 See, eg, Katharine Gelber, ‘Differentiating Hate Speech: A Systemic Discrimination Approach’ (2019) Critical 

Review of International Social and Political Philosophy 1, 3–5 (‘Differentiating Hate Speech’). 

19 Jeremy Waldron, The Harm in Hate Speech (Harvard University Press, 2012) 33. 

20 See de Silva (n 14). 

21 See, eg, ACT Act (n 15) s 67A; Queensland Act (n 15) s 124A. 

22 See, eg, NSW Act (n 15) s 38S. 

23 See, eg, ACT Act (n 15) (definition of ‘gender identity’); Queensland Act (n 15) sch (definition of ‘gender 

identity’); Tasmanian Act (n 15) s 3 (definition of ‘gender identity’). 

24 Jessica Megarry, ‘Online incivility or sexual harassment? Conceptualising women’s experiences in the digital 

age’ (2014) 47 Women’s Studies International Forum 46, 50 (citations omitted). 
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based vilification as speech directed about women, even when it is directed at men and boys. 

Moreover, pursuant to my functional theory of harm, contemptuous speech directed at and 

about men and boys on the basis of their male sex does not, and cannot, systemically harm 

them in the ways that sex-based vilification harms women in patriarchal societies. Whether 

gender non-conformity, as distinct from sexuality and gender identity, is an axis of men’s and 

boys’ systemic oppression in patriarchal societies, such that it ought to be its own category 

of vilification, is outside the scope of my discussion.25 

 

Of course, the precise viability of the regulation of (some) sex-based vilification through law 

is ultimately a policy question depending on various, varying, and jurisdiction-specific 

considerations that I can neither anticipate nor dissect here. Instead, my aim in this thesis is 

to consider and provide some answers to each of my research sub-questions and, in doing 

so, arrive at a persuasive answer to my key research question, some things considered. 

Accordingly, I do not attempt here to answer exactly how law should regulate (some) sex-

based vilification, if at all. What I do instead, in Chapter 7 (Conclusion), is consider, in general 

terms, what might constitute an appropriate legal response to such speech in liberal 

democratic jurisdictions. In doing so, I draw on the work in my substantive chapters, which 

provide clarity as to the nature and extent of the harms to women of such speech, the 

accommodating and authorising force of the prevailing gap in the law, the utility of potential 

sex-based vilification laws as counter-speech, and the limited free speech interests that may 

be burdened by such laws. 

 

My observations as to what might be an appropriate legal response in liberal democratic 

jurisdictions tend towards a ‘tiered’ and ‘multifaceted counter-speech’ approach. Sex-based 

vilification laws may be conceived of pursuant to such an approach not as a complete 

solution to the problem of sex-based vilification, but instead as a part of the overall 

conditions necessary to enable effective counter-speech against sex-based vilification. To be 

clear, my concluding remarks in Chapter 7 are intended only to indicate what might be the 

‘next’ stages of enquiry flowing from my analysis in this thesis and my answer to my key 

research question. That is, they are intended only to form the beginnings of the far more 

comprehensive and specific task of considering and formulating desirable policy responses 

 
25 See also below n 101, as to the characterisation of particular groups as systemically oppressed. 
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to what is an immensely complex problem. To the extent that I refer to specific legal or other 

counter-speech measures, my aim is merely to flag those as possible parts of a tiered and 

multi-faceted counter-speech approach of the kind I foreshadow. 

 

The most obvious, and perhaps the most interesting, question that falls outside the scope of 

this thesis is, of course, ‘Why the gap in the law?’ Are there coherent justifications for the 

sex-based gap in existing anti-vilification laws, including free speech considerations, if any, 

that apply differently or specifically to sex-based speech? Or is something else altogether at 

play? I provisionally touch on that question in Chapter 7 also, but leave the detailed 

consideration it deserves for future publications. 

 

1.3.2  Methodology and theoretical framework 

 

I use a combination of critical analysis and positive and normative legal analysis, drawing on 

both traditional doctrinal26 and social scientific27 methods, to answer my research sub-

questions with reference to the extant literature. My analysis is informed by legal and 

linguistic philosophy, in particular, branches of critical theory and speech act theory. 

 

In order to arrive at my functional theory of harm, I consider key extant feminist and critical 

race accounts of discriminatory, harmful speech, namely, racist speech and some 

pornography, to construct an account of the nature of the harms constituted and caused by 

such speech. Those accounts weigh heavily against orthodox liberal understandings28 of some 

 
26 Richard Posner describes doctrinal analysis as ‘the clarification of legal doctrine’, which involves ‘the careful 

reading and comparison of appellate opinions with a view to identifying ambiguities, exposing inconsistencies 

among cases and lines of cases, developing distinctions, reconciling holdings, and otherwise exercising the 

characteristics of legal analysis.’ Richard A Posner, ‘The Present Situation in Legal Scholarship’ (1980) 90 Yale 

Law Journal 1113, 1113. I include the reading and consideration of legislation as part of doctrinal analysis. 

27 By legal analysis using social scientific methods, I am broadly referring to what Posner describes as the 

positive or normative analysis of legal doctrines with reference to the social sciences, which normally includes 

political science and sociology. Posner (n 26) 1119-29. 

28 Throughout this thesis, I use ‘orthodox’ in conjunction with ‘liberal’ to denote liberal understandings of 

speech harms and regulation that incorporate arguments or perspectives similar to those described at below 

nn 57–64 and accompanying text. 
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speech harms as empirically indefensible, causally attributable to hearers rather than speakers, 

or otherwise immaterial to law. 

 

There are a number of authors who are not feminist or critical race theorists, some of whom 

may even be described as traditionally ‘liberal’, who have also written meaningfully about the 

subordination and silencing harms of vilifying speech. I refer to those authors where 

appropriate. However, my focus in this thesis, particularly in Chapter 2, is to amalgamate and 

amplify the scholarship of critical authors. Liberal views, including ones that engage 

intelligently with the harmful functions of vilifying speech, have tended to dominate debates 

around speech regulation. They have formed the basis of the ‘neutral’ starting point from 

which critical theorists have had to argue their ‘radical’ positions regarding speech harms and 

in favour of regulation. My inversion of that ordering is deliberate. I do it because target 

group members are best placed to speak to the harms of vilifying speech, and feminist and 

minority socio-legal scholarship is most representative of their voices. 

 

Feminist scholars Andrea Dworkin and Catharine MacKinnon, for example, ground their 

work on the harms of some pornography in ‘the reality of [such] pornography, not its abstract 

or linguistic features’.29 Its victims’ lives, MacKinnon argues, ‘are not a philosophical claim 

or a causal proof or an interesting example or a debating point. They are what happened to 

them. Their accounts … [are] not stories or narrative. They are testimony.’30 Critical race 

theory similarly ‘recognizes the experience of racism, of persecution for membership in a 

group, [and] makes the group’s consciousness the victim’s consciousness, all of which is 

relevant in assessing the harm of racist speech.’31 Central to critical theorists’ claims that 

traditional legal scholarship is inadequate to address the needs of the marginalised is that 

such scholarship is blind to the systems of power and privilege that inform it. With a few 

notable exceptions,32 target group members’ voices and experiences, even as imagined, are 

 
29 Catharine A MacKinnon, ‘Foreword’ in Ishani Maitra and Mary Kate McGowan (eds), Speech and Harm: 

Controversies over Free Speech (Oxford University Press, 2012) vi, vi (‘Foreword to Speech and Harm’). 

30 Ibid. 

31 Mari J Matsuda, ‘Public Response to Racist Speech: Considering the Victim’s Story’ in Mari J Matsuda et al 

(eds), Words That Wound: Critical Race Theory, Assaultive Speech, and the First Amendment (Westview Press, 1993) 17, 

46 (‘Public Response to Racist Speech’). 

32 See, eg, Waldron (n 19). 
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often entirely absent from orthodox liberal scholarship on vilifying speech. That is a material 

absence, which enables ‘members of the empowered group … [to] simply announce to the 

disaffected that they do not see their problem, that they have looked for evidence of harm 

but cannot find it.’33 The orthodox liberal literature on vilifying speech is also replete with 

examples of ‘members of the empowered group’34 explicitly dismissing target group 

members’ testimonies of harm out of hand. How telling it is, for example, when Charles W 

Collier says of Richard Delgado that he (Collier) ‘wonder[s] what sort of world [Richard 

Delgado] inhabits’,35 or when Ronald Dworkin describes the evidence on which 

MacKinnon’s arguments rest as ‘anecdotal’.36 Many liberal theorists’ discounting of target 

group members’ testimonies thus tends on the automatic, and has been consistently criticised 

by critical theorists.37 MacKinnon makes the point well when she responds to Dworkin: 

 

Professor Dworkin … begins by conceding the gendered nature of pornography and then 

forgets it. Expressed concern for women is a figleaf behind which to write as if women do 

not exist. Reports from women’s real lives are then trivialized as ‘intended to shock’. 

Apparently Ronald Dworkin’s life has shielded him from their reality. Maybe we can spread 

the privilege, so some day more women can feel incredulity rather than recognition when 

encountering these atrocities on a page.38 

 

Critical theorists’ attempts to create spaces where accounts of ‘the concrete experience of 

oppression’ are favoured over ‘abstract consideration of the position of the least advantaged’ 

are thus fundamental to critical frameworks and distinguish them from mainstream legal 

scholarship.39 Accordingly, critical theorists’ accounts of harms to target group members of 

vilifying speech are immeasurably valuable to my work in this thesis. 

 
33 Richard Delgado and Jean Stefancic, Must We Defend Nazis? Hate Speech, Pornography, and the New First 

Amendment (NYU Press, 1997) 37. 

34 Ibid. 

35 Charles W Collier, ‘Hate Speech and the Mind-Body Problem: A Critique of Postmodern Censorship Theory’ 

(2001) 7(2) Legal Theory 203, 221. 

36 See, eg, Ronald Dworkin, ‘Women and Pornography’ (1993) 40(17) New York Review of Books 36, 39. 

37 See, eg, MacKinnon, ‘Foreword to Speech and Harm’ (n 29) vi. 

38 Catharine A MacKinnon, ‘Pornography: An Exchange’ (1994) 41(4) New York Review of Books 47, 47. 

39 Mari J Matsuda, ‘Looking to the Bottom: Critical Legal Studies and Reparations’ in Kimberlé Williams 

Crenshaw et al (eds), Critical Race Theory: The Key Writings that Formed the Movement (The New Press, 1995) 63, 63. 
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Speech act theory provides a framework through which to understand how speech is capable 

of doing things, in addition merely to saying things.40 It thus provides a framework through 

which to understand, and articulate, how speech harms in the ways that critical theorists 

claim, and how, therefore, sex-based vilification harms women.41 Accordingly, speech act 

theory has significance for the (potential) legal regulation of such speech. A crucial 

implication of speech act theory is that actions, whether speech or conduct, ought to be 

protected or unprotected by and from law not because they are speech or conduct 

respectively, but because of the actions they constitute and the effects they have.42 I expand 

on that proposition in considering the strength of the free speech interests to which sex-

based vilification gives rise. More recent work in speech act theory also provides a framework 

through which to understand that and how speakers, including the state, may do things with 

counter-speech.43 That work provides a meaningful basis from which I am able to speak to 

law’s accommodation of the harms of sex-based vilification, as well as law’s potential to 

counter-speak against sex-based vilification in ways that may undo or mitigate the harms to 

women of such speech. 

 

Though it was unnecessary for me to conduct original empirical research as part of this thesis, 

I create a narrative of the persistence and nature of sex-based vilification by considering such 

speech as it manifests online. Specifically, I consider sex-based vilification as it manifests as 

 
40 JL Austin, How to Do Things with Words, eds JO Urmson and Marina Sbisà (Harvard University Press, 2nd ed, 

1975). 

41 Of course, speech act theory is by no means the only framework through which to understand how speech 

acts or the specific claims that some critical theorists and feminists make as to the harms of racist speech and 

some pornography respectively: MacKinnon, ‘Foreword to Speech and Harm’ (n 29) vi, xvi. 

42 Rae Langton, ‘Speech Acts and Unspeakable Acts’ in Rae Langton (ed), Sexual Solipsism: Philosophical Essays on 

Pornography and Objectification (Oxford University Press, 2009) 25, 28. 

43 Rae Langton, ‘Beyond Belief: Pragmatics in Hate Speech and Pornography’ in Ishani Maitra and Mary Kate 

McGowan (eds), Speech and Harm: Controversies over Free Speech (Oxford University Press, 2012) 72 (‘Beyond 

Belief’); Ishani Maitra, ‘Subordinating Speech’ in Ishani Maitra and Mary Kate McGowan (eds), Speech and Harm: 

Controversies Over Free Speech (Oxford University Press, 1st ed, 2012) 94; Rae Langton, ‘How to Undo Things 

with Words’ (John Locke Lecture Series, University of Oxford, 3 June 2015); Rae Langton, ‘Blocking as 

Counter-Speech’ in Daniel Fogal, Daniel Harris, and Matthew Moss (eds), New Work on Speech Acts (Oxford 

University Press, 2017) 144. 
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part of the cyber harassment of women in online spaces. I do that with reference to extant 

literature that uses, predominantly, social scientific methods to document incidences and 

impacts of the cyber harassment of women. In conceptualising particular manifestations of 

the cyber harassment of women, as evident in the existing social scientific data, as categories 

of sex-based vilification, I also refer to work in feminist analytic philosophy. That work 

provides a basis from which to understand and describe manifestations of the cyber 

harassment of women as comprising misogynistic speech acts, which function to ‘police and 

enforce a patriarchal order’,44 and which often objectify women on the basis of their sex.45  

 

My work as part of this thesis in examining the gap in the law with respect to sex-based 

vilification comprises doctrinal analysis that is partly positive and partly normative. It is 

positive in that it considers and relays what the law presently says about sex-based vilification. 

It is normative in that it presupposes a gap in the law. That is, on the basis of my work as to 

the prevalence, nature, and harms of sex-based vilification, my doctrinal analysis of the gap 

in the law is premised on the normative claim that the law might do more, or differently, 

with respect to sex-based vilification. That doctrinal analysis is also normative in that in it is 

implied the normative question: would the regulation, through law, of (some) sex-based 

vilification allow the law to ‘conform better to the central trends, themes, or concepts that 

are revealed in the positive analysis’?46 

 

In Chapter 6, my final substantive chapter, I adopt a different approach. In order to most 

rigorously examine the strength of any free speech interests to which speech constituting 

sex-based vilification gives rise, I adopt a liberal theoretical framework. With reference to the 

work of a range of prominent liberal authors, I scrutinise the nature of a liberal free speech 

principle, the values, interests, or purposes that underlie or motivate such a principle, and 

the relatively weak connections of much sex-based vilification to those values, interests, or 

purposes. That is, having relied on critical and speech act theories to best describe the harms 

of speech constituting sex-based vilification, as well as the role of law in accommodating and 

 
44 Manne (n 5) 64. 

45 Martha C Nussbaum, ‘Objectification’ (1995) 24(4) Philosophy and Public Affairs 249; Rae Langton, ‘Autonomy-

Denial in Objectification’ in Rae Langton, Sexual Solipsism: Philosophical Essays on Pornography and Objectification 

(Oxford University Press, 1st ed, 2009) 223; Nussbaum, ‘Objectification and Internet Misogyny’ (n 9) 68. 

46 Posner (n 26) 1115-16. 
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authorising or quashing or mitigating those harms, I adopt a liberal theoretical framework to 

demonstrate the relatively weak free speech interests to which such speech gives rise, even as 

assessed through a liberal framework. 

 

1.3.3  Chapter outline and original contributions 

 

Chapter 2 A Functional Theory of Harm 

 

Fundamental to my key research question is the issue of harm. Any meaningful consideration 

of the cogency of regulating sex-based vilification, whether by extending existing anti-

vilification laws or otherwise, requires understanding the harms of such speech. Specifically, 

it requires understanding whether sex-based vilification does harmful things, how it does 

those things, and what those things are. Nevertheless, the functions of sex-based vilification 

remain unaddressed in any detail in the limited literature in this area.  

 

My first substantive chapter, Chapter 2, partly responds to that key conceptual gap in the 

literature. In that chapter, I arrive at a functional theory of sex-based vilification with 

reference to its harms. I consider key extant feminist and critical race accounts of 

discriminatory, harmful speech, namely, racist speech and some pornography, to construct 

an account of the nature of the harms constituted and caused by such speech. As discussed 

above, those accounts weigh heavily against orthodox liberal understandings of speech harms 

as empirically indefensible, causally attributable to hearers rather than speakers, or otherwise 

immaterial to law. On the basis of those accounts, I argue that vilifying speech is 

discriminatory treatment that constitutes and causes subordination and silencing harms to 

target group members. Accordingly, I argue that sex-based vilification is discriminatory 

treatment of women that constitutes and causes subordination and silencing harms to 

women. It constitutes women as subordinate and silent and, by doing so, causes them to be 

subordinated and silenced. As sex-based vilification harms women on the basis of their sex, 

and as it derives its authority at least partly from women’s structural oppression to men in 

patriarchal societies, its constitutive and causal harms of subordination and silencing are 

systemic harms. That is how sex-based vilification functions to harm women, and it is those 

functions of sex-based vilification that lend context to my central research question: should 

(some) sex-based vilification be regulated by law? Accordingly, my functional theory of harm 
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informs the remainder of the thesis and, by the end of Chapter 2, is intended to replace the 

provisional conceptualisation of sex-based vilification I arrived at above. 

 

My original contributions in Chapter 2 to the literature on sex-based vilification and the ‘hate 

speech’ literature are threefold. First, I synthesise key extant critical and speech act theory 

scholarship regarding the harms of racist speech and some pornography to demonstrate that 

such speech functions in analogous ways to harm minorities and women. As far as I am 

aware, speech act theory has not previously been explicitly applied to critical scholarship on 

racist speech in order to analyse its operative similarities to pornography, some of which is 

sex-based vilification. Second, I conceptualise vilification and sex-based vilification, as 

relevant to law, functionally, with reference to their harms. That is contra much of the 

literature on ‘hate speech’ regulation, which tends to conceptualise vilifying speech 

linguistically, with reference to its expressive qualities, such that it is distinguished from 

(other) conduct constituting harm.  

 

Accordingly, my functional theory of sex-based vilification with reference to its harms has 

several advantages for legal considerations of such speech and its potential regulation. In 

particular, it identifies the most serious harms of sex-based vilification and delineates those 

as its harms that are relevant to law. In doing so, it extrapolates those relevant harms of sex-

based vilification as constitutive, rather than merely causal. It also illuminates how law may 

mitigate those harms, as discussed in Chapter 5 (Law’s Accommodation and its Potential as 

Counter-Speech), and how sex-based vilification laws and other regulatory measures may be 

enacted and taken that are adequately and appropriately responsive to those harms, while 

sufficiently narrow to account for relevant free speech concerns, as discussed in Chapters 6 

(The Strength of the Free Speech Interests) and 7. Third, in conceptualising sex-based 

vilification pursuant to my functional theory of harm, I conceptualise sex-based vilification 

as comprising any speech that constitutes the systemic subordination and silencing of women 

on the basis of their sex, regardless of its expressive content or characteristics. There exists 

an extensive body of literature that considers in detail how some manifestations of sex-based 

speech, for example, pornography and sexual harassment, harm women, and whether those 

harms are relevant to law. What that existing literature does not do is provide a coherent 

account of the prevalence and nature of sex-based vilification as a whole, taking into account 

the diversity of ways in which it may present. Therefore, a substantial contribution that this 
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thesis makes is to conceive of those and other manifestations of prima facie harmful sex-

based speech as constituting interrelated and reinforcing parts of the overall problem of sex-

based vilification. In doing so, it significantly expands on existing debates regarding the legal 

regulation of sex-based speech. In particular, it provides a foundation for considering and 

articulating recurring or characteristic manifestations or categories of vilifying speech on the 

basis of sex with reference to their systemic subordination and silencing functions. 

 

Chapter 3 Categories of Sex-Based Vilification 

 

In Chapter 3, I create a narrative of the persistence and nature of sex-based vilification, as I 

theorise it in Chapter 2, by considering such speech as it manifests online. Specifically, I 

consider sex-based vilification as it manifests as part of the cyber harassment of women in 

online spaces. In doing so, I arrive at some commonly and characteristically occurring 

categories of sex-based vilification that inform the remainder of the thesis. Those categories 

of sex-based vilification are: threats and violent invective; sexualised invective; non-

consensual pornography; other objectifying speech; and other contemptuous speech. By 

way of warning, in order to speak meaningfully to those categories, I reproduce or 

describe examples of each of them in some detail in Chapter 3. Those reproductions 

and descriptions necessarily include explicit and violent language, including 

descriptions of sexual violence. 

 

I do not suggest that all women online experience such speech all of the time in all of the 

same ways (or even at all); clearly they do not. What is important for the purposes of this 

thesis is that enough women experience such speech often enough to warrant detailed 

analysis of its nature and harms, including its constitutive and causal relationships to women’s 

structural oppression in patriarchal societies. There is a developing body of scholarly 

literature, which I draw on in Chapter 3, that recognises that women are regularly subjected 

to prima facie harmful, sex-based speech in online spaces. Such speech typically causes 

women to feel threatened and humiliated and to adapt their own behaviours accordingly, 

such as by policing their identities, speech, and movements or by leaving online spaces and 

disengaging from public life. That such speech ought to be or even may be conceptualised 

within an overarching framework of sex-based vilification, as vilification, and as speech that 

subordinates and silences women both causally and constitutively, has not been explored in 
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the literature. Moreover, it is clear that much, if not most, public discourse now occurs online. 

Thus, for many women, as for many others, online spaces are key loci of public discourse 

and engagement with public life. In liberal democracies, online spaces are specifically also 

key loci of women’s participation in deliberative democratic processes of the kind that, 

according to liberal arguments, serve to legitimate exercises of public power over and 

affecting them. Women’s presence in and engagement within those spaces, or lack thereof, 

in turn pertains at least to liberal free speech arguments from democracy. Accordingly, 

speech that occurs in online spaces and that subordinates and silences women on the basis 

of their sex warrants careful and urgent consideration as it constitutes a significant part of 

the problem of sex-based vilification as a whole. 

 

It was unnecessary for me to conduct original empirical research as part of Chapter 3 as the 

extant literature in this area, which I draw on in the chapter, already contains a wealth of 

evidence as to the nature and extent of prima facie harmful online speech directed at and 

about women as part of the cyber harassment of women. Moreover, while I chose to focus 

on empirical accounts in the scholarly literature, there are also numerous accounts, including 

first-hand accounts, on social and news media of such speech directed at and about women. 

 

I make several contributions in Chapter 3 to the literature on sex-based vilification, as well 

as the emerging literature on harmful online speech directed at and about women. First, I 

synthesise key existing scholarship on the cyber harassment of women to arrive at some 

manifestations of cyber harassment that commonly occur as part of, and that characterise, 

such harassment. Second, in accordance with my functional theory of harm, I conceptualise 

each of those manifestations of cyber harassment as constituting sex-based vilification, or 

speech acts of ranking and legitimating that systemically subordinate and silence women on 

the basis of their sex. My arguments in that respect represent the only detailed analysis and 

conceptualisation to date of particular sex-based speech as sex-based vilification. 

Significantly, though my focus in Chapter 3 is speech constituting discriminatory treatment 

of women as part of the cyber harassment of women, my analysis has broader implications. 

The categories of sex-based vilification that I arrive at in that chapter occur regularly in 

contexts other than the cyber harassment of women, including as part of, for example, sexual 

harassment, some pornography, and other manifestations of sex-based speech. My analysis 

in Chapter 3 additionally establishes a coherent, albeit non-definitive, theoretical framework 
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for identifying and analysing particular manifestations of speech as additional categories of 

sex-based vilification. Thus, third and fourth, the categories of sex-based vilification and the 

theoretical framework that I arrive at in Chapter 3 are applicable more broadly to 

considerations of, and potential responses to, systemic (speech) harms to women in contexts 

other than cyber harassment. I return to those categories of sex-based vilification and that 

theoretical framework for the purposes of my arguments in Chapters 5–6 and my 

observations in Chapter 7. 

 

Chapter 4 The Gap in the Law 

 

In Chapter 4, I consider the sex-based gap in anti-vilification laws. I do that with reference 

to existing anti-vilification laws that exclude sex as a category of vilification, as well as 

legislation and case law that explicitly or implicitly bring other sex-based speech within the 

operation of the law, and that demonstrate the inadequacy of such existing laws to regulate 

sex-based vilification as vilification. As I do throughout this thesis, I focus on Australian law 

for ease of reference when making generally applicable arguments, but draw on international 

and foreign domestic laws as appropriate. I also refer to some non-legal measures, for 

example, media broadcasting guidelines, that capture some conduct that prima facie 

constitutes sex-based vilification pursuant to my functional theory of harm. As my key 

research question pertains to the functions of law in addressing the vilification of women, I 

refer to such non-legal measures in Chapter 4 for comprehensiveness only. 

 

Chapter 5 Law’s Accommodation and its Potential as Counter-Speech 

 

Whether (some) sex-based vilification should be regulated by law centres on the systemic 

subordination and silencing harms of such speech to women, as discussed in Chapters 2–3, 

as well as the utility of potential sex-based vilification laws in addressing those harms, 

meaning what, plausibly, such laws may achieve. That in turn partly depends on the 

comparable ease with which, in the absence of sex-based vilification laws, the harms of sex-

based vilification may be adequately and appropriately addressed by actors other than the 

state, and how likely it is that they are so addressed by non-state actors in patriarchal societies.  
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In Chapter 5, in order to consider the utility of potential sex-based vilification laws, I consider 

the functions of the sex-based gap in anti-vilification laws, policies, and policy conversations, 

as discussed in Chapter 4, as well as the functions of potential sex-based vilification laws. 

Applying speech act theory consistently with my functional theory of harm, I consider what 

the gap in the law plausibly does presently, as well as what sex-based vilification laws plausibly 

may do if enacted. I argue that the gap in the law accommodates and authorises sex-based 

vilification’s systemic subordination and silencing of women on the basis of their sex. 

Conversely, I argue that the enactment of sex-based vilification laws would constitute a 

counter-speech act of the state’s that may quash or mitigate the systemic subordination and 

silencing harms to women of sex-based vilification, with respect to some hearers. On the 

basis of my analysis, I reach a provisional view in response to my key research question that 

the state’s role in undoing or addressing the harms to women of sex-based vilification 

through law is necessary, significant, and not one that may properly be outsourced to non-

state actors. That is, I reach a provisional view in Chapter 5 that sex-based vilification laws 

have overall value, unless they give rise to harms or other undesirable consequences that are 

more material than the systemic subordination and silencing harms to women of sex-based 

vilification, as accommodated and authorised through the gap in the law. Most pertinently in 

and for liberal democracies, sex-based vilification laws are desirable overall to the extent that 

they do not unduly impinge on relevant free speech interests, which interests I turn to 

consider in Chapter 6. 

 

My contributions in Chapter 5 to the literature are fourfold. First, building on extant work 

in speech act theory, I conceptualise both potential sex-based vilification laws and the 

prevailing gap in the law as the state’s speech in and to the rule-governed activities of law 

and patriarchal oppression. In doing so, I conceptualise the state as a participant in patriarchal 

oppression, having institutional authority, whose speech as to law, including silences or 

omissions as to law, has performative force in patriarchal oppression. Second, I conceptualise 

the gap in the law as accommodating and conferring authority on the systemic subordination 

and silencing functions of sex-based vilification. Accordingly, in the context of the gap in the 

law, I conceptualise sex-based vilification’s harms to women partly as the doing of the state 

itself. Third, I consider and articulate how the state may, through law, counter-speak against 

harmful speech acts and distinguish those functions of law from its deterrent and remedial 

functions. I conceptualise sex-based vilification laws as having the potential to quash the 

constitutive subordination and silencing harms to women of sex-based vilification. I 
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conceptualise such laws as also having the potential to mitigate the causal subordination and 

silencing harms to women of such speech. Though my arguments in Chapter 5 are framed 

for the purposes of this thesis, that is, in the context of sex-based vilification, the sex-based 

gap in the law, and potential sex-based vilification laws, they may be extrapolated to any 

number of other rule-governed activities in which the state is a participant. That includes, in 

particular, other rule-governed activities of systemic oppression in which it is also a 

participant with institutional authority. For example, anti-discrimination law, including 

prohibitions against other categories of vilifying speech, may be conceived of as the state’s 

speech through law in and to law and in and to relevant rule-governed activities of systemic 

oppression. Thus, fourth, my arguments in Chapter 5 form the beginnings of a general 

functional theory of law articulating that and how the state speaks, through law, in and to 

rule-governed activities. Such a functional theory may be applied to consider and describe 

that and how the state may, through law, counter-speak against various (speech) harms 

outside the context of sex-based vilification, including, for example, harms of other 

categories of vilifying speech or discriminatory acts, including ‘hate crimes’. It may also be 

developed to consider and describe what and how law’s differential failures to adequately or 

appropriately address harms to certain of its systemically oppressed subjects, including sex-

based harms to women of sex-based vilification and other sex-based harms, may themselves 

constitute. For example, alongside further work on the question ‘Why the gap in the law?’, 

such a functional theory of law may be developed to consider and articulate what the gap in 

the law communicates as to the state’s attitudes towards the harms to women of sex-based 

vilification, as well as what that communication itself may constitute and cause. 

 

Chapter 6 The Strength of the Free Speech Interests 

 

In Chapter 6, I turn to consider the relevant free speech interests in and for liberal democratic 

jurisdictions. That is, I turn to consider the strength of the free speech interests to which 

sex-based vilification gives rise in liberal democratic jurisdictions and that, accordingly, its 

regulation by law would potentially burden in those jurisdictions. In order to do that most 

rigorously, I adopt a liberal theoretical framework. With reference to the work of a range of 

liberal authors, I consider prevailing formulations of the ‘positive’ arguments from truth, 

democracy, and autonomy that commonly support a liberal free speech principle, as well as 

the argument from mistrust of government that runs through those positive arguments. I 
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argue that, to the extent that sex-based vilification is covered speech for the purposes of a 

liberal free speech principle, it is speech that has, with respect to its performative functions 

of systemically subordinating and silencing women on the basis of their sex, relatively weak 

connections to the values, interests, or purposes that underlie or motivate such a principle. 

It may accordingly be conceived of with respect to those functions as ‘low-correlated 

communication’, or speech that has a low correlation to a liberal free speech principle. Some 

sex-based vilification may nevertheless have communicative functions, in addition to its 

performative functions of systemic subordination and silencing, that have relatively strong 

connections to the values, interests, or purposes motivating a liberal free speech principle. 

With respect to its communicative functions, that speech may accordingly constitute ‘high-

correlated communication’, or speech that has a relatively high correlation to such a principle. 

That is, sex-based vilification, like other speech, may have both communicative and 

performative functions and may simultaneously constitute high- and low-correlated 

communication in relation to those functions respectively. Accordingly, sex-based vilification 

ordinarily ought to receive a relatively low degree of protection pursuant to a liberal free 

speech principle, unless it also constitutes high-correlated communication with respect to its 

communicative functions. 

 

What constitutes high-correlated communication will depend on what categories of 

utterances typically have communicative functions with relatively strong connections to the 

free speech arguments. It is unnecessary for the purposes of this thesis for me to consider 

those categories in any detail, including arguments for or against their inclusion as high-

correlated communication, as I conceive it. On the basis of the extant free speech literature, 

other authors have argued that categories of utterances having particularly strong 

connections to the free speech arguments may include, for example: communications on 

political matters; communications for scholarly or scientific purposes; communications for 

religious or conscientious purposes; discussion of or comment on matters otherwise in the 

public interest; and artistic performances or works. 

 

My contributions in Chapter 6 to the literature on sex-based vilification, the ‘hate-speech’ 

literature, and the free speech literature are sixfold. First, I conceptualise speech, including 

vilifying speech and, specifically, sex-based vilification, as capable of falling within the 

coverage of a liberal free speech principle notwithstanding that it has both communicative 
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and performative functions. Second, I conceptualise the free speech interests to which 

particular speech gives rise and, thus, the relative protection it ought to attract pursuant to a 

liberal free speech principle, as properly assessed according to the particular actions it 

constitutes, with reference, again, to both its communicative and performative functions. 

That is in contrast to extant liberal free speech literature that tends to conceptualise that 

assessment as properly made only with regard to the communicative functions of covered 

speech, largely as it incorrectly assumes that covered speech is wholly or materially only 

communicative. Third, I characterise speech giving rise to relatively strong and weak free 

speech interests as high-correlated communication and low-correlated communication, or 

speech having relatively strong or weak connections respectively to the values, interests, or 

purposes that underlie or motivate a liberal free speech principle. I make my arguments in 

that regard with precise and detailed references to prevailing formulations of each of the 

arguments from truth, democracy, autonomy, and mistrust of government. That is in 

contrast to classifications of categories of speech as being of ‘low value’ or ‘high(er) value’ 

speech pursuant to First Amendment jurisprudence or similar, which typically offer scant 

justification as to how, or why, particular categories of speech ought to be so classified. 

Fourth, I argue that sex-based vilification is low-correlated communication with respect to 

its performative functions of systemically subordinating and silencing women on the basis 

of their sex. As I conceptualise vilifying speech, pursuant to my functional theory of harm, 

as speech that has as its performative functions the systemic subordination and silencing of 

target group members, my arguments in that regard may be extended to other categories of 

vilifying speech. Fifth, I argue that sex-based vilification ought to receive a relatively low 

degree of protection pursuant to a liberal free speech principle unless it also constitutes one 

or more categories of high-correlated communication with respect to its communicative 

functions. Finally, I briefly consider the relative strength of the free speech interests to which 

speech broadly described as pornography gives rise and conclude that such speech may not 

plausibly be characterised as constituting high-correlated communication. My contributions 

in Chapter 6 thus have implications for the free speech literature that extend beyond their 

applications to sex-based vilification and even vilifying speech. For example, my 

conceptualisation of the relative strength of free speech interests as properly assessed with 

reference to both the communicative and performative functions of covered speech has 

implications for content- and viewpoint-based restrictions on speech regulation as prevail in 

First Amendment jurisprudence. As the performative functions of vilifying speech are 

dependent on its content, including the viewpoints it expresses, my analysis in Chapter 6 
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suggests that such restrictions are academic, artificial, and, importantly, unjust, in the sense 

that they are ignorant or dismissive of pragmatic understandings of how speech actually 

functions. Further discussions around those implications are outside the scope of this thesis, 

and I leave them for future publications. 

 

I turn now to my first substantive chapter, ‘A Functional Theory of Harm’. 
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Chapter 2   

A Functional Theory of Harm 

 

 

2.1  Introduction 

 

Fundamental to my central research question is the issue of harm. That is, any meaningful 

consideration of the cogency of regulating sex-based vilification, whether by extending 

existing anti-vilification laws or otherwise, requires understanding the harms of such speech. 

Specifically, it requires understanding whether sex-based vilification does harmful things, 

how it does those things, and what those things are. That notwithstanding, the functions of 

sex-based vilification remain unaddressed in any detail in the limited literature in this area. In 

this first substantive chapter, partly in response to that key conceptual gap in the literature, I 

arrive at a functional theory of sex-based vilification with reference to its harms. I rely on 

extant critical and speech act theory scholarship to conceptualise sex-based vilification, as 

relevant to law, as speech that constitutes discriminatory treatment of women that 

systemically subordinates and silences women on the basis of their sex.47 I conceptualise such 

speech as speech that does things, that does harmful things, and that both causes and constitutes 

systemic subordination and silencing harms to women. 

 

I begin in Part 2.2 by briefly introducing speech/conduct dualism and resulting arguments 

that dominate liberal free speech theory and discussions around the regulation of prima facie 

harmful speech in liberal democracies. In Part 2.3, I examine the tenability of 

speech/conduct dualism with reference to the work of JL Austin, who was the earliest 

expositor of what is now well known as speech act theory. Speech act theory remains 

 
47 Whether sex-based vilification as speech that subordinates and silences women on the basis of their sex is a 

subset of speech that prima facie expresses contempt for women on the basis of their sex (as I have 

provisionally conceptualised sex-based vilification for now), or if those categories overlap entirely, is not my 

focus here. 
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influential and demonstrates how ‘to say something is to do something’.48 In Part 2.4, I 

consider whether speech can do harmful things. My discussion in that part centres on the 

work of Rae Langton, who effectively uses Austinian speech act theory to demonstrate that 

some speech, when spoken with authority, can harm. I also refer to work by Mary Kate 

McGowan that demonstrates that speech may harm ‘covertly’, even if it is only trivially 

authoritative. In Part 2.5, I argue for a functional theory of sex-based vilification with 

reference to its harms. I consider key feminist and critical race accounts of discriminatory, 

harmful speech, namely, racist speech and some pornography, to construct a more complete 

account of the nature of the harms constituted and caused by such speech. Those accounts 

weigh heavily against orthodox liberal understandings of speech harms as empirically 

indefensible, causally attributable to hearers rather than speakers, or otherwise immaterial to 

law. On the basis of those accounts, I argue that vilifying speech is discriminatory treatment 

that constitutes and causes subordination and silencing harms to target group members. 

Accordingly, I argue that sex-based vilification is discriminatory treatment of women that 

constitutes and causes subordination and silencing harms to women. It constitutes women 

as subordinate and silent and, by doing so, causes them to be subordinated and silenced. As 

sex-based vilification harms women on the basis of their sex, and as it derives its authority 

at least partly from women’s structural oppression to men in patriarchal societies, its 

constitutive and causal harms of subordination and silencing are systemic harms. That is how 

sex-based vilification functions to harm women, and it is those functions of sex-based 

vilification that lend context to my central research question: should (some) sex-based 

vilification be regulated by law? Accordingly, my functional theory of harm informs the 

remainder of this thesis and, by the end of this chapter, is intended to replace the provisional 

conceptualisation of sex-based vilification I arrived at in Chapter 1.49 

 

 
48 Austin (n 40) 12 (emphasis in original). Of course, to do something is also to say something: see, eg, Charles 

R Lawrence III, ‘If He Hollers Let Him Go: Regulating Racist Speech on Campus’ in Mari J Matsuda et al (eds), 

Words That Wound: Critical Race Theory, Assaultive Speech, and the First Amendment (Westview Press, 1993) 53, 59, in 

relation to the United States Supreme Court’s reasoning in the desegregation case of Brown v Board of Education, 

347 US 483 (1954) (‘Brown’) as to the communicative functions or message of segregation. 

49 That is, it is intended to replace the provisional conceptualisation of sex-based vilification I arrived at in my 

Introduction, as speech directed at and about women that prima facie expresses contempt for women on the 

basis of their sex. 



35 

 

2.2  Speech/conduct dualism and ‘free’ speech 

 

The prevailing norm in liberal democracies that speech, as distinguished and distinguishable 

from conduct, ought generally to be ‘free’ from state intervention50 has its foundations in 

Cartesian philosophy.51 Cartesianism, influential in the 17th Century, ‘rests on a mind/body 

dualism—the idea that the mind and the body are two very different substances.’52 

Accordingly, the 

 

discrete world of the mind … cannot be explained in the same terms as the body. Applying 

this conception to speech places speech within the province of mental privacy, and thus 

provides a strong foundation for protecting speech from undue interference or restraint.53 

 

Susan Brison thus describes the tendency towards speech/conduct dualism as ‘the attempt 

to assimilate freedom of speech to freedom of thought and thus distinguish it from other 

varieties of freedom’,54 the regulation of which has traditionally attracted less controversy. 

 

 
50 See, eg, Susan J Brison, ‘Speech, Harm, and the Mind–Body Problem in First Amendment Jurisprudence’ 

(1998) 4(1) Legal Theory 39, 39–40, 53, 60 (‘The Mind–Body Problem’); Susan J Brison, ‘Speech and Other Acts: 

A Reply to Charles W Collier, “Hate Speech and the Mind–Body Problem: A Critique of Postmodern 

Censorship Theory”’ (2004) 10(4) Legal Theory 261, 270 (‘Speech and Other Acts’). 

51 See Katharine Gelber, Speaking Back: The Free Speech versus Hate Speech Debate (John Benjamins, 2002) 50 

(‘Speaking Back’); Brison, ‘Speech and Other Acts’ (n 50) 270; Eric Heinze, ‘Towards a Legal Concept of Hatred: 

Democracy, Ontology, and the Limits of Deconstruction’ in Thomas Brudholm and Birgitte Schepelern 

Johansen (eds), Hate, Politics, Law: Critical Perspectives on Combating Hate (Oxford University Press, 2018) 94, 98–

9. 

52 Gelber, Speaking Back (n 51) 50, citing Harry M Bracken, Freedom of Speech: Words Are Not Deeds (Praeger, 1994) 

3. 

53 Gelber, Speaking Back (n 51) 50, citing Bracken (n 52) 4; Noam Chomsky, Language and Mind (Harcourt, Brace 

and World, 1968) 6. 

54 Brison, ‘The Mind–Body Problem’ (n 50) 41. 
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Cartesianism was challenged in the 18th and 19th Centuries by scholars who emphasised 

empiricism, or ‘the historical, social and cultural influences on consciousness’.55 

Accompanying those critiques was a lexicological progression; ‘the term “speech” began to 

be replaced with the term “expression”, indicating the inclusion of non-verbal expressive 

activities within the conception of communicative activities.’56  

 

Notwithstanding those developments, speech/conduct dualism remains central to many 

contemporary debates regarding the regulation of speech. Katharine Gelber describes three 

influential arguments based on the distinction. First, ‘speech is not a form of action, and it 

cannot coerce.’57 Second, ‘the maintenance of free speech is “only coherent to the extent that 

speech can be distinguished from other areas of human conduct and activity.”’58 Third, ‘to 

equate the uttering of offensive words with committing an act of violence would be “falsely 

and mischievously conflating ideological dissidence with overt acts”’.59 Brison describes the 

distinction as lending itself to two commonly held, related views, both supporting the 

conclusion that even harmful speech ought to be free from state intervention. Those are: (a) 

the ‘minimalist’ view, or the ‘view that speech causes no harm unredressable by more speech 

(or causes considerably less harm than other forms of conduct)’; and (b) the ‘maximalist’ 

view, or the ‘view that speech can have high costs, but that they are always trumped by its 

transcendent value.’60 Brison notes further that ‘the tension between the view that speech is 

costless, because inert, and the view that speech is priceless, and thus worthy of protection 

even when hurtful, is not often addressed.’61 The only way the two views may be seen to be 

compatible, she argues, is ‘if one accepts the implausible claim that any direct injury that may 

 
55 Gelber, Speaking Back (n 51) 50, citing Bracken (n 52) 11; J Habermas, The Theory of Communicative Action, 

Volume 1: Reason and the Rationalization of Society (Heinemann, 1984) viii. Brison describes ‘Cartesian-type dualism’ 

as being ‘thoroughly discredited by work in philosophy of mind’ and ‘widely rejected’: Brison, ‘Speech and 

Other Acts’ (n 50) 270. 

56 Gelber, Speaking Back (n 51) 50, citing Bracken (n 52) xi-xii. 

57 Gelber, Speaking Back (n 51) 50, citing Bracken (n 52) 8. 

58 Gelber, Speaking Back (n 51) 50, quoting Eric Barendt, Freedom of Speech (Clarendon Press, 1st ed, 1985) 6. 

59 Gelber, Speaking Back (n 51) 50, citing Bracken (n 52) 51. 

60 Brison, ‘The Mind–Body Problem’ (n 50) 40, citing Joshua Cohen, ‘Freedom of Expression’ (1993) 22(3) 

Philosophy and Public Affairs 207. Although Brison is referring to prevailing views in First Amendment 

jurisprudence, both the minimalist and maximalist claims are also regularly employed by philosophers, lawyers, 

and policymakers to argue against speech regulation in jurisdictions outside the United States. 

61 Brison, ‘The Mind–Body Problem’ (n 50) 40. 
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result from speech is under the control of the victim and, thus, could have been avoided by 

that person.’62 Liberal theories of free speech thus support a view that even if speech can 

harm, responsibility for its harms ought not to be attributed to speakers in the way that 

responsibility for harmful acts may be attributed to actors. 

 

The mental is, on the Cartesian account, the realm of free will … Speech may cause direct 

psychic injury, but this injury is under the control of, and hence the responsibility of, the 

audience, not the speaker. Lack of willpower, on the part of the victim, is the primary 

problem. On this view the injury can be avoided, in some cases, by simply averting one’s 

eyes (or plugging one’s ears, or drawing one’s shades — or changing schools, quitting a job, 

or moving out of the neighbourhood).63 

 

That distinction between acts that may harm, in and of themselves, and speech that may 

‘only’ harm through its normative or persuasive force has been central to liberal thought 

regarding the legitimacy or otherwise of state restrictions on particular categories of speech, 

including vilifying speech.64 

 

In the remainder of this chapter, I address the liberal minimalist view that speech cannot 

harm in ways relevant to law. I address the liberal maximalist view in Chapter 6. 

 

 
62 Ibid. 

63 Brison, ‘The Mind–Body Problem’ (n 50) 53. Critical theorists explicitly characterise target group members’ 

having to forgo education, employment, and housing in order to avoid vilification as harm: see, eg, Matsuda, 

‘Public Response to Racist Speech’ (n 28) 24. 

64 See, eg, Eric Heinze, Hate Speech and Democratic Citizenship (Oxford University Press, 2016) 32–5; Kent 

Greenawalt, ‘Insults and Epithets: Are They Protected Speech?’ (1990) 42(2) Rutgers Law Review 287, 289–90; 

Frederick Schauer, Free Speech: A Philosophical Enquiry (Cambridge University Press, 1982) 102–3 (‘Free Speech’). 

That view is not restricted to legal philosophers: see, eg, American Booksellers Association, Inc v Hudnut, 771 F 2d 

323, 329 (7th Cir, 1985) (‘Hudnut’), where Easterbrook J found that ‘[the negative effects of pornography] simply 

[demonstrate] the power of pornography as speech. All of these unhappy effects depend on mental intermediation’ 

(emphasis added). Cf Frederick Schauer, ‘The Phenomenology of Speech and Harm’ (1993) 103(4) Ethics 635, 

as well as the critical scholarship referred to below. 
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2.3  Speech as conduct 

 

In the important How to Do Things with Words, JL Austin challenges the tenability of 

speech/conduct dualism.65 Austin is critical of philosophers’ tendency to focus on speech as 

descriptions or statements of fact and instead argues that some speech, what he terms 

‘performatives’,66 can additionally do things.67 Austin delineates three categories of ‘speech 

acts’, or ways in which speech can do things. First, the act of ‘saying something’, in the sense 

of uttering certain noises or words in a certain construction and with a particular meaning, is 

a locutionary act.68 Second, in performing a locutionary act, a speaker may also perform an 

illocutionary act. For example, in saying ‘I do’, they may marry. Third, by performing a 

locutionary act, a speaker may perform a perlocutionary act. Perlocutionary acts are the 

‘consequential effects upon the feelings, thoughts, or actions of the audience, or of the 

speaker, or of other persons’ that a locutionary act produces.69  Speech act theory thus 

provides a framework through which to conceive of speech as capable of constituting 

conduct, rather than merely saying things.70 If a performative utterance is successful, or 

‘happy’, it is the case that what the speaker should be described as doing, or what the speaker 

is stating she is doing, is actually being done.71 Accordingly, speech act theory also provides 

a framework through which to assess whether speech can constitute harm, and, if it can, to 

articulate what those harms might be. As Langton notes, ‘if there is a line that divides speech 

from conduct in the law, it does not divide speech from action in Austin’s philosophy. On 

his view, all speech acts are actions.’72 For the purposes of law, the crucial implication of 

Austin’s work ‘is that actions, whether speech or conduct, can be protected or unprotected 

by law. Whether they are protected should depend, in general, on the effects they have, and 

the actions they are.’73 

 
65 Austin (n 40). 

66 Ibid 12. 

67 Ibid 4–6. 

68 Ibid 94–5. Austin’s interest in locutionary acts is mainly to distinguish them from other acts, with which he 

is primarily concerned. 

69 Ibid 101. 

70 Though see above n 41. 

71 Austin (n 40) 14–15. 

72 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 28. 

73 Ibid. 
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Why is it important to refer to happy performative utterances rather than performative 

utterances per se? Austin argues that in order for performative speech to do things, certain 

‘felicity conditions’ need to be met, in addition to the performative utterance itself occurring. 

If those conditions are not met, performative speech will be ‘unhappy’.74 So, some of the 

felicity conditions for marriage, in addition to the utterance of ‘I do’, may be that the persons 

marrying are consenting adults and, in many jurisdictions, of opposite sexes, and that the 

celebrant is duly registered. If those conditions are not met, the act of marrying ‘misfires’; it 

‘is not successfully performed at all, does not come off, is not achieved’.75 Different 

infelicities can be combined or can overlap, and it may be a choice as to how the unhappiness 

in any given example is classified.76 Each of the three types of speech acts is susceptible to 

failure. Importantly for the purposes of this thesis, unless a particular act is constituted, the 

illocutionary function of an utterance will not have been successfully, or happily, performed. 

Generally, what is required for a successful illocution is the bringing about, in the audience, 

of the understanding of the meaning and force of the locution. In other words, ‘the 

performance of an illocutionary act involves the securing of uptake’.77 In a perlocutionary 

sense, a speech act may misfire if it produces or causes effects or consequences that are 

unintended.78 

 

Although Austin is at pains to draw a bright line between illocutions and perlocutions,79 that 

distinction is not so clear in practice. Austin himself acknowledges that each type of speech 

 
74 Austin (n 40) 14–15. 

75 Ibid 15–16. 

76 Ibid 25–6. See generally at 12–24. 

77 Ibid 116–17 (emphasis omitted). John Searle writes that recognition on a hearer’s part is necessary for a 

speaker to fully succeed in particular speech acts: see, eg, John R Searle, Speech Acts: An Essay in the Philosophy of 

Language (Cambridge University Press, 1969) 43–5. Jennifer Hornsby refers to ‘reciprocity’: Jennifer Hornsby, 

‘Speech Acts and Pornography’ in Susan Dwyer (ed), The Problem of Pornography (Wadsworth, 1995) 220, 224. 

See also Jennifer Hornsby and Rae Langton, ‘Free Speech and Illocution’ (1998) 4(1) Legal Theory 21, 25. 

78 Austin (n 40) 106. 

79 See especially ibid 109–20. 
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act ‘embrace[s] doing many things at once to be complete’.80 What is required in assessing 

the illocutionary or perlocutionary functions of an utterance is not merely to study the 

utterance itself, but to understand the ‘speech situation’ in which it occurs.81 As John Searle 

argues, the meaning and force of utterances are often linked. What is said, what is done, and 

any consequences of what is done by an utterance are all dependant on the utterance’s 

broader context.82 In order to understand what speech acts really do, both Austin and Searle 

advocate for the examination of families of related, overlapping speech acts.83 Understanding 

that speech can do different things in different contexts is important. As critical theorists 

have argued, speech that appears ineffectual when viewed in isolation may be seen to 

constitute harm when viewed in light of, and precisely because of, the historical and cultural 

contexts in which it occurs, as discussed below. 

 

2.4  Speech as harmful conduct 

 

It was not until the early 1990s that explicit links were drawn between Austin’s insights and 

the problem of potentially harmful speech. In her seminal paper ‘Speech Acts and 

Unspeakable Acts’, Langton provides an Austinian account of how some speech can harm 

and argues that it may, for example, constitute and cause subordination.84 To subordinate 

someone is ‘to put them in a position of inferiority or loss of power, or to demean or 

denigrate them’.85 Consider Langton’s example: ‘whites only’, uttered in apartheid South 

Africa. In that context, that utterance has both perlocutionary and illocutionary functions. It 

 
80 Ibid 108. See also MacKinnon, ‘Foreword to Speech and Harm’ (n 29) xvi: MacKinnon argues that ‘both 

illocution and perlocution are causal theories, the former more immediately and with fewer intervening 

contingencies than the latter’. 

81 Austin (n 40) 139. 

82 John R Searle, ‘Austin on Locutionary and Illocutionary Acts’ in Isaiah Berlin et al (eds), Essays on JL Austin 

(Clarendon Press, 1973) 141, 147–8 (‘Austin on Acts’). 

83 Austin (n 40) 150; ibid 148–9. 

84 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42). 

85 Ibid 35, citing Catharine A MacKinnon, ‘Francis Biddle’s Sister: Pornography, Civil Rights, and Speech’ in 

Catharine A MacKinnon (ed), Feminism Unmodified: Discourses on Life and Law (Harvard University Press, 1987) 

163, 176 (‘Francis Biddle’s Sister’). 
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has some significant perlocutionary functions.86 Additionally, the speech acts of apartheid, 

Langton argues, are illocutionary acts of subordination by virtue of at least three features. 

‘They rank blacks as having inferior worth. They legitimate discriminatory behavior on the part 

of whites. And finally, they deprive blacks of some important powers: for example, the power 

to go to certain areas and the power to vote.’87 Crucially, the illocutionary act of legitimating 

something, for example, the subordination of a group of people, is not the same as the 

perlocutionary act of making people believe that something is legitimate.88 While ‘one effect 

of legitimating something is that people believe it is legitimate … they believe it is legitimate 

because it has been legitimated, not vice versa.’89 Of course, not all acts of ranking, legitimating, 

or depriving of powers are acts of subordination.90 The speech acts of apartheid are 

subordinating acts because ‘they unfairly rank blacks as having inferior worth; they legitimate 

discriminatory behavior on the part of whites; and they unjustly deprive [Blacks] of some 

important powers’.91 

 

Langton characterises the performative speech of apartheid as what Austin terms exercitives 

and verdictives. Exercitives are illocutions that ‘confer powers and rights on people, or 

deprive people of powers and rights’.92 They might include ‘[a]ctions of ordering, permitting, 

prohibiting, authorizing, enacting law’, or legitimating.93 Verdictives are illocutions involving 

‘the authoritative delivery of a finding about some matters of fact or value’, which might 

include ranking or valuing.94 Importantly, verdictives may have an exercitive element to them. 

 
86 Those perlocutionary effects include that  

it keeps blacks away from white areas, ensures that only whites go there, and perpetuates racism. It is 

— one might say — a perlocutionary act of subordination. But it is also an illocutionary act: it orders 

blacks away, welcomes whites, permits whites to act in a discriminatory way towards blacks. It 

subordinates blacks. 

Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 35. 

87 Ibid (emphasis in original). 

88 Ibid. 

89 Ibid (emphasis added). 

90 Ibid 36. 

91 Ibid (emphasis in original). 

92 Ibid. 

93 Ibid 36–7, citing Austin (n 40) 152–6. 

94 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 36. 



42 

 

For example, in passing a law ranking Blacks as inferior to whites, a legislator makes Blacks 

count as inferior, even though they are not inferior in fact.95  

 

As the above examples indicate, it is a condition of successful exercitive and verdictive 

illocutions that their speakers have authority in a relevant domain.96 So, in order for a certain 

class of speech act to be a subordinating speech act, its speaker must have the requisite 

authority.97 That is important in distinguishing between speech that merely describes 

subordination (or speech that evinces an intention by the speaker to subordinate) and speech 

that is actually constitutive of subordination. Substantive authority may be officially 

recognised (for example, in the case of a legislator) or it may be less formal or customary (for 

example, in the case of a parent in relation to her child).98  

 

Alternatively, McGowan argues, authority may be conferred on a speaker trivially, by virtue 

of her participating in a ‘rule-governed activity’ in which she may, with her speech, enact 

‘permissibility facts’ in and of that activity.99 I refer to authority in that sense as ‘covert 

authority’. Covert authority allows speakers to do covertly with their speech what they cannot 

do overtly.100 Speakers have power to enact permissibility facts in and of rule-governed 

 
95 Rae Langton, ‘Pornography’s Authority? Response to Leslie Green’ in Rae Langton (ed), Sexual Solipsism: 

Philosophical Essays on Pornography and Objectification (Oxford University Press, 2009) 89, 94 (‘Pornography’s 

Authority’). 

96 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 36. 

97 Ibid. 

98 Ibid. 

99 Mary Kate McGowan, ‘Oppressive Speech’ (2009) 87(3) Australasian Journal of Philosophy 389. 

100 Ibid 395–7. McGowan writes that ‘covert exercitives’ are moves in rule-governed activities that ‘enact 

changes in what is subsequently permissible in that activity … [W]hen speech constitutes a move in a rule-

governed activity, it has exercitive force in virtue of enacting new permissibility facts for the activity in which 

it is a move’: at 396. Speakers are able to enact permissibility facts because ‘the power to … [do so] resides, not 

in the speaker … but in the rule-governed activity in question. When one performs a covert exercitive, one 

enacts permissibility facts, not by exercising one’s own authority or power, but by triggering the rules of the 

system’: at 402. As vilifying utterances are not only covert exercitives but also ‘conversational exercitives’ that 

invoke rules of accommodation, they are able to ‘enact permissibility facts without expressing the content of 

those facts, without the speaker intending to be doing so, and without the hearer recognizing that it is so’: Mary 

Kate McGowan, ‘Conversational Exercitives and the Force of Pornography’ (2003) 31(2) Philosophy and Public 
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activities if their speech abides by the relevant rules. Structural or systemic oppression, for 

example, of Blacks by whites or women by men, is a rule-governed activity.101 A speaker 

whose utterances are consistent with and reinforce rules of white supremacy has (at least) 

covert authority in relevantly racist societies to (re)enact permissibility facts that uphold white 

supremacy. A speaker whose utterances are consistent with and reinforce rules of patriarchal 

oppression has (at least) covert authority in patriarchal societies to (re)enact permissibility 

facts that uphold patriarchal oppression.102  

 

Authority so understood brings us full circle in at least two, related ways. First, it accords 

with what Austin and Searle say about the importance of context;103 what is requisite 

authority for a particular utterance to do a particular thing depends on the ‘speech situation’104 

in which that utterance occurs. Second, it accords with what feminist and critical race 

theorists have been saying for decades about the ongoing constitution and reconstitution of 

systemically oppressed peoples as oppressed in oppressive societies. Authority as existing 

 
Affairs 155, 169 (‘Conversational Exercitives’). McGowan’s work relies on David Lewis’s work on rules of 

accommodation: see David Lewis, Philosophical Papers (Oxford University Press, 1983) vol 1, 233–49. 

101 McGowan, ‘Oppressive Speech’ (n 99) 395. It is relatively uncontroversial that women and racial minorities 

are subjected to systemic oppression at a societal level on the basis of their sex and/or race in patriarchal and 

racist societies respectively. For guidance as to what other groups may be subjected to systemic oppression at 

a societal level, see Gelber, ‘Differentiating Hate Speech’ (n 18) 12–15. 

102 That is, 

being a move [of oppression in a rule-governed activity] requires only that the action in question be a 

contribution to, and thus a component of, the activity in question. Since speech is one way to 

differentially treat people, and since it is one way to differentially treat people in virtue of a person’s 

membership in a socially marked group, speech is certainly sometimes a move (in the rule-governed 

activity) of oppression. Racist and sexist speech, for example, are such moves. 

McGowan, ‘Oppressive Speech’ (n 99) 397. The interrelatedness of constitutive and causal harms of systemic 

subordination is conceptualised as the core of systemic oppression in the critical scholarship discussed below. 

As discussed below, whether and in what ways particular hearers act on enacted permissibility facts, with their 

words or otherwise, is, of course, an empirical matter. For McGowan, what is important is that the 

(re)enactment of permissibility facts of systemic oppression is in and of itself a constitutive speech harm of 

systemic subordination, and that constitutive subordination may plausibly result in the systemic subordination 

of women causally or in fact: at 399–400. See below n 120 in relation to the ‘self-fulfilling’ functions of 

pornography. 

103 See above nn 80–83 and accompanying text. 

104 Austin (n 40) 139. 
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and functioning as cumulative, reinforcing, and systemically derived is explicitly identified in 

the critical scholarship discussed below. What authority so understood means, its 

significance, is that ‘ordinary’ speakers have the requisite authority to subordinate others with 

their speech. Consider again Langton’s example. Does a speaker who utters ‘whites only’ 

have the requisite authority to subordinate Blacks by ranking them as inferior to whites, by 

legitimating discriminatory behaviour against them, or by depriving them of their powers and 

rights? It depends on who the speaker is and where and when she is speaking. A legislator in 

Pretoria in the late 1980s certainly had that authority. A private citizen also has that authority 

if the ‘speech situation’105 in which her utterance occurs allows. ‘Whites only’ subordinates 

when uttered by a private citizen who has covert authority; if, for example, it is uttered within 

a historical or cultural context in which Blacks were, or are, seen to be inferior to whites. 

 

Langton’s work demonstrates that Austinian speech act theory can provide a plausible 

account of speech acts that subordinate. If she is correct (and if we take subordination, at 

least, to be harm), some speech, when spoken with the requisite authority, or when it 

produces particular effects, is capable of harming. That speech may be capable of harming 

in a causal sense. That is, it may harm as one of its perlocutionary functions. Additionally or 

alternatively, it may be capable of harming in a constitutive sense. It may harm as one of its 

illocutionary functions. It may be the harm in and of itself, regardless of its normative or 

persuasive force for some hearers. Langton’s arguments106 have been incorrectly interpreted 

by those critical of them as attempting to provide some stipulative or essentialist 

understanding of how particular categories of utterances harm.107 However, what Langton 

says is not that some utterances constitute and cause subordination per se, but that they 

constitute and cause subordination in ways that (ought to) matter when they are uttered with 

 
105 Ibid. 

106 I refer in particular to Langton’s arguments as to pornography’s force, as well as the feminist arguments on 

which she relies, regularly attributed to Andrea Dworkin and MacKinnon. Those arguments are discussed 

below. 

107 See, eg, Leslie Green, ‘Pornographizing, Subordinating, and Silencing’ in Robert C Post (ed), Censorship and 

Silencing: Practices of Cultural Regulation (Getty Research Institute for the History of Art and the Humanities, 1998) 

285 (‘Censorship and Silencing’). 
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the requisite authority.108 McGowan’s work clarifies that the requisite authority is, in many 

contexts, relatively trivial. 

 

Constitutive subordination may not always result in subordination in fact, in a causal sense. 

For example, as discussed in Chapters 3 and 5, permissibility facts (re)enacted in and of 

patriarchal oppression through sex-based vilification may be accommodated or, conversely, 

‘undone’ by hearers and bystanders, including the state.109 However, systemic causal 

subordination is dependent on systemic constitutive subordination. Women in patriarchal 

societies are caused to be subordinated on the basis of their sex because they are constituted 

as subordinate on that basis — repeatedly, continuously, and cumulatively — including 

through the speech acts of even trivially authoritative speakers who participate in patriarchy. 

 

Of course, as Langton goes on to discuss in ‘Speech Acts and Unspeakable Acts’, 

subordination is only one of the ways in which speech can harm. Earlier feminist scholarship 

on pornography, as well as earlier scholarship by critical race theorists grappling with the 

problem of racist speech, provide a more complete picture of the harms of vilification. 

 

 
108 See, eg, Langton, ‘Pornography’s Authority’ (n 95); Rae Langton, ‘Pornography’s Divine Command? 

Response to Judith Butler’ in Rae Langton (ed), Sexual Solipsism: Philosophical Essays on Pornography and 

Objectification (Oxford University Press, 2009) 103 (‘Pornography’s Divine Command’). See also Rae Langton, 

‘Dangerous Confusion? Response to Ronald Dworkin’ in Rae Langton (ed), Sexual Solipsism: Philosophical Essays 

on Pornography and Objectification (Oxford University Press, 2009) 65, 69–70; Hornsby and Langton (n 77). 

McGowan has written about how speakers may, with no particular authority, contribute to the ‘perpetual re-

enactment of social constructions’ or what Judith Butler may describe as ‘reiteration’: McGowan, ‘Oppressive 

Speech’ (n 99) 401–2 n 27, citing Judith Butler, Excitable Speech: A Politics of the Performative (Routledge, 1997). 

That premise has been accepted, at least implicitly, by some courts: see, eg, Hudnut (n 64); Eatock v Bolt (2011) 

197 FCR 261, 357 [421] (Bromberg J) (‘Eatock’), in the Australian context. 

109 Langton, ‘Beyond Belief’ (n 43) 83. 
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2.5 A functional theory of sex-based vilification with 

reference to its harms 

 

2.5.1  Subordination harms of vilifying speech 

 

(a)  Subordination harms of some pornography 

 

The focus of Langton’s work in ‘Speech Acts and Unspeakable Acts’ is to defend claims 

previously made by feminist scholars, most notably Andrea Dworkin and MacKinnon in the 

1980s, that some pornography acts to subordinate and silence women.110 Andrea Dworkin 

and MacKinnon’s position as to the force of some pornography is set out in a number of 

 
110 Andrea Dworkin and MacKinnon define pornography as a subset of sexually explicit speech that depicts 

women  

dehumanized as sexual objects, things, or commodities; enjoying pain or humiliation or rape; being 

tied up, cut up, mutilated, bruised, or physically hurt; in postures of sexual submission or servility or 

display; reduced to body parts, penetrated by objects or animals, or presented in scenarios of 

degradation, injury, torture; shown as filthy or inferior; bleeding, bruised, or hurt in a context that 

makes these conditions sexual. 

MacKinnon, ‘Francis Biddle’s Sister’ (n 85) 176 (citations omitted). That is a stipulative definition in the sense 

that Andrea Dworkin and MacKinnon deal with pornography so defined as speech that subordinates and 

silences. I use ‘pornography’ in this thesis in a non-stipulative sense, in line with my provisional definition of 

sex-based vilification, to mean sexually explicit speech that prima facie expresses contempt for women on the 

basis of their sex. That pornography as defined by Andrea Dworkin and MacKinnon occurs prolifically, 

particularly online, and that it would, in most instances, constitute sex-based vilification in my sense is relatively 

uncontroversial. For a detailed discussion of pornography’s locutionary content, see Rae Langton and Caroline 

West, ‘Scorekeeping in a Pornographic Language Game’ (1999) 77(3) Australasian Journal of Philosophy 303. That 

pornography may and does now exist in forms that fit neither Andrea Dworkin and MacKinnon’s stipulative 

definition of pornography, nor my definition of sex-based vilification, is also uncontroversial. To be clear, the 

existence of such pornography does not problematise Andrea Dworkin and MacKinnon’s arguments as to the 

subordinating and silencing force of pornography as they define it, or my application of those arguments to 

pornography constituting sex-based vilification as I define it. That is, those arguments remain coherent and 

persuasive in relation to pornography as so defined, notwithstanding the emergence of more contemporary 

pornographic forms, including, for example, some lesbian and ‘feminist’ pornography. 
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their works.111 For ease of reference, I refer mainly to one of MacKinnon’s key works, 

‘Francis Biddle’s Sister’.112 Although MacKinnon does not refer to speech act theory when 

making her arguments, she agrees with Austin that to say something is to do something.113 

Some pornography subordinates women, argues MacKinnon, because ‘[m]en’s power over 

women means that the way men see women defines who women can be’.114 In speech act 

terms, men’s social power means that the way men see women defines what women count 

as. Some pornography eroticises hierarchy, sexualises inequality, and ‘constructs what a 

woman is as what men want from sex’.115 In doing so, it is a ‘constitutive practice’ of gender 

inequality116 and a ‘practice of sex discrimination’.117 So conceived, it is not merely the sexually 

explicit depiction of the subordination of women, it is the sexually explicit subordination of 

 
111 See, eg, MacKinnon and Dworkin (n 6); MacKinnon, Only Words (n 6); MacKinnon, Feminism Unmodified (n 

6); Dworkin (n 6). 

112 MacKinnon, ‘Francis Biddle’s Sister’ (n 85). 

113 As MacKinnon explains, 

authoritatively saying someone is inferior is largely how structures of status and differential treatment 

are demarcated and actualized. Words and images are how people are placed in hierarchies, how social 

stratification is made to seem inevitable and right, how feelings of inferiority and superiority are 

engendered, and how indifference to violence against those on the bottom is rationalized and 

normalized. 

MacKinnon, Only Words (n 6) 31 (emphasis in original). 

114 Catharine A MacKinnon, ‘Not a Moral Issue’ in Catharine A MacKinnon (ed), Feminism Unmodified: Discourses 

on Life and Law (Harvard University Press, 1987) 146, 148. 

115 That is,  

[p]ornography sexualizes rape, battery, sexual harassment, prostitution, and child sexual abuse; it 

thereby celebrates, promotes, authorizes, and legitimizes them. More generally, it eroticizes the dominance and 

submission that is the dynamic common to them all. It makes hierarchy sexy and calls that ‘the truth 

about sex’ or just a mirror of reality. Through this process pornography constructs what a woman is 

as what men want from sex. 

MacKinnon, ‘Francis Biddle’s Sister’ (n 85) 171, citing Michel Foucault and Lawrence E Winters, ‘The West 

and the Truth of Sex’ (1978) 6–7(20) SubStance 5 (emphasis added). Other feminists have made similar claims 

as to pornography’s social construction of women. For example, Susan Brownmiller describes pornography as 

‘the undiluted essence of anti-female propaganda’: Susan Brownmiller, Against Our Will: Men, Women and Rape 

(Secker & Warburg, 1975) 394. 

116 MacKinnon, ‘Francis Biddle’s Sister’ (n 85) 173, citing Dworkin (n 6). 

117 MacKinnon, ‘Francis Biddle’s Sister’ (n 85) 176. 
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women. ‘It harms many women one at a time and helps keep all women in an inferior status 

by defining our subordination as our sexuality and equating that with our gender.’118 

 

Langton makes sense of the feminist subordination claim from an Austinian perspective.119 

Part of the claim is that some pornography subordinates women in a perlocutionary sense 

by normalising attitudes that may increase the risk and harms of sexual violence against 

them.120 The perlocutionary claim that some pornography causes women to be harmed 

 
118 Ibid 178. 

119 The subordination and silencing claims are not linguistic or discursive claims, but Langton explains them 

successfully in speech act theory terms: MacKinnon, ‘Foreword to Speech and Harm’ (n 29) vii–ix. For a critique 

of Langton’s approach to illocutionary disablement, see Miranda Fricker, Epistemic Injustice (Oxford University 

Press, 1st ed, 2007) 140–2. Given MacKinnon’s approval of Langton’s interpretation and treatment of her 

(MacKinnon’s) work, it is unnecessary for me to address Fricker’s arguments here. 

120 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 38–9, citing Edward Donnerstein, Daniel Linz and 

Steven Penrod, The Question of Pornography: Research Findings and Policy Implications (Free Press, 1987); Report of the 

Attorney General’s Commission on Pornography (Final Report, July 1986) 326–7, 332; Pornography and Sexual Violence: 

Evidence of the Links (Everywoman, 1988). For discussion as to how pornography’s verdictive ranking of women 

as subordinate ‘self-fulfils’ in a causal sense, as well as accompanying empirical evidence, see Langton, 

‘Pornography’s Authority’ (n 95) 95; Langton, ‘Pornography’s Divine Command’ (n 108) 105–9. The feminist 

literature generally refers to much empirical evidence that shows that pornography causes its consumers to hold 

attitudes normalising (sexual) violence against women: see, eg, Susan Brison, ‘“The Price We Pay”? 

Pornography and Harm’ in Andrew I Cohen and Christopher Heath Wellman (eds), Contemporary Debates in 

Applied Ethics (John Wiley & Sons, 2nd ed, 2014) 319, 323–6 (‘The Price We Pay’); Mary Kate McGowan, ‘On 

Pornography: MacKinnon, Speech Acts, and “False” Construction’ (2005) 20(3) Hypatia 22, 28; MacKinnon, 

Only Words (n 6). Some liberal authors have also admitted the possibility of pornography’s causal harms: see, 

eg, Frederick Schauer’s evidence to the Massachusetts pornography civil rights hearing, transcribed in 

MacKinnon and Dworkin (n 6) 396. Cass Sunstein argues that ‘the current evidence suggests quite a bit. It 

indicates that the real question is not the existence of a causal connection but its degree. In light of current 

information, it is at least reasonable to think that there would be significant benefits from regulation of violent 

pornography’: Cass R Sunstein, Democracy and the Problem of Free Speech (Simon and Schuster, 1995) 218. More 

recently, the causal harms of pornography have been discussed in some (more) mainstream media: see, eg, Alys 

Harte, ‘A Man Tried to Choke Me during Sex without Warning’, BBC News (Web Page, 28 November 2019) 

<https://www.bbc.com/news/uk-50546184>, archived at <http://perma.cc/7A9U-MZS6>; Anna Moore 

and Coco Khan, ‘The Fatal, Hateful Rise of Choking during Sex’, The Guardian (online, 25 July 2019) 

<https://www.theguardian.com/society/2019/jul/25/fatal-hateful-rise-of-choking-during-sex>, archived at 

<http://perma.cc/62DP-TS2C>; Jessica Masterson, ‘The Third Wave “Dream Girl” Begs to Be Broken’, 

Medium (Web Page, 22 July 2019) <https://medium.com/@jessicamasterson_6828/the-third-wave-dream-

 

https://www.bbc.com/news/uk-50546184
http://perma.cc/7A9U-MZS6
https://www.theguardian.com/society/2019/jul/25/fatal-hateful-rise-of-choking-during-sex
http://perma.cc/62DP-TS2C
https://medium.com/@jessicamasterson_6828/the-third-wave-dream-girl-begs-to-be-broken-9eb0bb717f29
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becomes the perlocutionary claim that some pornography causes women to be subordinated 

when viewed in light of ‘the asymmetric pattern of sexual violence… not simply as harm or 

as crime, but as an aspect of women’s subordinate status.’121 

 

The feminist claim of subordination goes further; it is primarily a claim as to some 

pornography’s illocutionary or constitutive force. MacKinnon argues that some pornography 

represents women in such a way as to ‘rank women as sex objects, “defined on the basis of 

[our] looks … [our] availability for sexual pleasure.”’122 MacKinnon also argues that some 

pornography represents degrading, abusive, and criminal sexual behaviour in such a way as 

to legitimate such behaviour.123 That is, some pornography is verdictive speech that ranks 

women as objects for sex and exercitive speech that legitimates or authorises sexual 

violence.124 ‘Since sexual violence is not simply harm, not simply crime, but discriminatory 

behavior’, some pornography is a constitutive speech act of subordination.125 

 

Feminists do not claim, and Langton does not seek to show, that all speech that (re)presents 

subordination actually subordinates. Documentaries, police reports, and books protesting 

against sexual violence may all contain depictions or descriptions of subordination without 

subordinating.126 Similarly, not all sexually explicit speech subordinates. With pornography, 

 
girl-begs-to-be-broken-9eb0bb717f29>, archived at <http://perma.cc/9HJ7-58X6>; Michael Flood, 

‘Pornography Has Deeply Troubling Effects on Young People, But There Are Ways We Can Minimise the 

Harm’ The Conversation (online, 6 January 2020) <https://theconversation.com/pornography-has-deeply-

troubling-effects-on-young-people-but-there-are-ways-we-can-minimise-the-harm-127319>. 

121 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 39, citing MacKinnon, ‘Francis Biddle’s Sister’ (n 85). 

Not to view it in this way, argue feminist scholars, ‘would be to obscure its systemically discriminatory nature, 

and to obscure the fact that the perpetrators are nearly always members of one class of citizens, the victims 

nearly always members of another’: Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 39. 

122 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 40 (emphasis in original), quoting MacKinnon, ‘Francis 

Biddle’s Sister’ (n 85) 173. See also Helen E Longino, ‘Pornography, Oppression, and Freedom: A Closer Look’ 

in Laura Lederer (ed), Take Back the Night: Women on Pornography (William Morrow, 1980) 40, 45–7. 

123 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 40 (emphasis in original), quoting MacKinnon, ‘Francis 

Biddle’s Sister’ (n 85) 173. 

124 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 40. 

125 Ibid. 

126 Ibid 38. See above n 110 for Andrea Dworkin and MacKinnon’s and my definitions of ‘pornography’. 

https://medium.com/@jessicamasterson_6828/the-third-wave-dream-girl-begs-to-be-broken-9eb0bb717f29
http://perma.cc/9HJ7-58X6
https://theconversation.com/pornography-has-deeply-troubling-effects-on-young-people-but-there-are-ways-we-can-minimise-the-harm-127319
https://theconversation.com/pornography-has-deeply-troubling-effects-on-young-people-but-there-are-ways-we-can-minimise-the-harm-127319
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as with other utterances, it ‘depends … on the use to which the locution is put’.127 Recall 

Langton’s preliminary example concerning the speech acts of apartheid. Those speech acts, 

she suggests, ‘offer a clear example’ of the ‘illocutionary paradigm’ for subordination.128 They 

have verdictive and exercitive force because they rank a class of people, legitimate 

discrimination against them, and deprive them of rights and powers. They can do those 

things because their speakers, most significantly legislators, occupy positions of authority. 

They are speech acts that achieve the relevant uptake. They are ‘taken to be verdictive and 

exercitive acts’ of ranking, legitimating, and depriving.129 They are speech acts that give rise 

to discernible ‘patterns of perlocutionary effects on the beliefs and behavior of the 

population: whites [(and some Blacks)] believe Blacks to be inferior, believe discrimination 

against [Blacks] to be legitimate, and believe [Blacks] to have fewer rights’.130 Those people 

accordingly treat Blacks as inferior, as able to be discriminated against, and as having fewer 

rights.131 

 

Pornography ‘falls short of this [illocutionary] paradigm in a number of respects, but it may 

nonetheless be subordination’.132 First, like the speech acts of apartheid, some pornography 

has a particular pattern of perlocutionary effects. An explanation, or at least part of an 

explanation, for that pattern may be the illocutionary force of such pornography.133 Second, 

and more materially, argues Langton, we can look to pornography’s uptake. Some hearers of 

pornography ‘take it to be entertainment, escapist storytelling’.134 But some hearers take it to 

be subordination. Some hearers ‘take [some] pornography to be something that ranks them, 

judges them, denigrates them, and legitimates ways of behaving that hurt women’.135 In such 

cases of disagreement, Austin suggests that utterances ought to have ‘a construction put upon 

 
127 Ibid (emphasis in original). 

128 Ibid 42. 

129 Ibid (emphasis added). 

130 Ibid 42–3. 

131 Ibid 43. 

132 Ibid. 

133 Ibid. That is, an explanation may be that some hearers of pornography believe women to be sex objects and 

treat them as such because pornography ranks women as sex objects and, in doing so, legitimates harmful 

behaviours towards them. 

134 Ibid. 

135 Ibid. 
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them by judges’,136 though it is unclear who those judges ought to be. It seems reasonable to 

suggest that target group members ⎯ in this case women ⎯ are best placed to judge, through 

their lived experiences, what demeans them and legitimates behaviours towards them that 

are violent, discriminatory, or otherwise harmful.137 Third, and most materially, Langton 

suggests we look to the felicity conditions for subordinating speech.138 ‘Since verdictives and 

exercitives are … authoritative illocutions,’ whether pornographers have the requisite 

authority to subordinate women is key.139 If pornographers do have the requisite authority, 

a crucial condition of successfully subordinating speech is satisfied.140 Pornography may be 

substantively authoritative for those learning the rules of sex from it.141 Pornography that 

abides by and reinforces the rules of patriarchy also has covert authority in patriarchal 

societies in ways that impact on women. Specifically, it has authority to (re)enact 

permissibility facts in and of patriarchal oppression of male (sexual) dominance such that 

women are subordinated.142 Authority in that sense is an aspect of what MacKinnon identifies 

as men’s social power to define what women count as.143 

 

If some pornography has authority in patriarchal societies, and if it conforms closely enough 

to the illocutionary paradigm in other respects, we may conclude that it constitutes, as well 

 
136 Ibid, quoting Austin (n 40) 115 n 11. 

137 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 43–4. It certainly seems unreasonable to suggest that 

individuals who have never experienced vilification are equipped to make those judgments. That view is 

supported by the literature on forms of standpoint theory: see, eg, Patricia Hill Collins, Black Feminist Thought: 

Knowledge, Consciousness, and the Politics of Empowerment (Unwin Hyman, 1st ed, 1990). A discussion of standpoint 

theories is outside the scope of this thesis. 

138 Ibid 44. 

139 Ibid (emphasis omitted). 

140 Ibid. 

141 Ibid 45 (citations omitted). 

142 McGowan, ‘Conversational Exercitives’ (n 100) 181–9. 

143 In patriarchal societies, some speakers have authority merely by virtue of being (coded as) male. In such 

societies, speakers (male or female) also have authority if their speech abides by and reinforces the rules of 

patriarchal oppression. Authority derived in those ways — of being (coded as) male and of speaking according 

to patriarchy’s rules — function simultaneously and are mutually reinforcing. They are both aspects of speakers’ 

social power to define what women count as. 
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as causes, the subordination of women on the basis of their sex.144 That is the first way, for 

the purposes of this thesis, in which feminists claim some pornography harms women.145 

 

(b)  Subordination harms of racist speech 

 

Around the time of MacKinnon’s work, American critical race theorists were attempting to 

understand and respond to what they saw as the incidence of racial harassment in America 

in ‘near epidemic proportions’, particularly on college campuses.146 Four of those scholars 

are Kimberlé Crenshaw, Richard Delgado, Charles Lawrence, and Mari J Matsuda, whose 

work provides important and enduring insights into the functions of racist speech. Again, 

for ease of reference, I refer mainly to a key compilation of their work.147 Those scholars 

emphasise knowledge gained experientially and empirically. They ‘privileg[e] contextual and 

historical descriptions over transhistorical or purely abstract ones’148 and draw connections 

between racist speech and other manifestations of racism, or ‘systems of culture, of privilege, 

and of power’.149 As with feminist claims about some pornography, critical race theorists’ 

claims about racist speech are not Austinian. However, speech act theory is one framework 

 
144 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 46. Alternatively, one might argue that pornography 

‘socially constructs’ women as subordinate: see, eg, Langton, ‘Pornography’s Authority’ (n 95) 93–6; Langton, 

‘Pornography’s Divine Command’ (n 108). 

145 In addition to the subordination harms just discussed and the silencing harms discussed below, feminists 

claim that pornography harms the women involved in its manufacture: see, eg, MacKinnon and Dworkin (n 6); 

Catharine A MacKinnon, ‘Linda’s Life and Andrea’s Work’ in Catharine A MacKinnon (ed), Feminism 

Unmodified: Discourses on Life and Law (Harvard University Press, 1987) 127, 130 (‘Linda’s Life’). See also Linda 

Lovelace and Mike McGrady, Ordeal (Citadel Press, 1980) for a firsthand account. A discussion of those harms 

of pornography to women is outside the scope of this thesis. 

146 Charles R Lawrence III et al, ‘Introduction’ in Mari J Matsuda et al (eds), Words That Wound: Critical Race 

Theory, Assaultive Speech, and the First Amendment (Westview Press, 1993) 1, 1. 

147 Matsuda et al (n 16). 

148 Lawrence et al (n 146) 3. 

149 Mari J Matsuda and Charles R Lawrence III, ‘Epilogue: Burning Crosses and the RAV Case’ in Mari J 

Matsuda et al (eds), Words That Wound: Critical Race Theory, Assaultive Speech, and the First Amendment (Westview 

Press, 1993) 133, 136. 
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through which to make sense of those claims as being about the subordinating and silencing 

force of racist speech. 

 

First, racist speech subordinates in a perlocutionary sense. Recall that to subordinate 

someone is ‘to put them in a position of inferiority or loss of power, or to demean or 

denigrate them’.150 In what ways might racist speech have those things as its consequential 

effects? Matsuda notes that ‘[t]o avoid receiving hate messages, victims have to quit jobs, 

forgo education, leave their homes, avoid certain public places, curtail their own exercise of 

speech rights, and otherwise modify their behavior and demeanor’.151 Target group members 

also internalise vilifying speech.152 To be caused to suffer those things is to be caused to 

suffer harm. To be caused to suffer harm on the basis of one’s race is to be denigrated, 

demeaned, put in a position of inferiority, and disempowered. It is an aspect of one’s systemic 

subordination. 

 

As with the feminist subordination claim, however, critical race theorists’ claims that racist 

speech subordinates are primarily illocutionary claims. Matsuda describes racism as the 

combination of ‘the ideology of racial supremacy and the mechanisms for keeping selected 

victim groups in subordinated positions.’153 Racist speech is not merely an expression of that 

ideology, but forms part of the ‘implements of racism’, along with discrimination, violence, and 

genocide.154 All forms of racism, including racist speech, thus ‘work in coordination, 

reinforcing existing conditions of domination’, and ‘less egregious forms of racism 

degenerate easily into more serious forms’.155 Lawrence describes (American) racism as 

‘continuous defamation’.156 The message of racism conveyed through the practice of 

segregation, for example, the ‘communicating [of] the idea of white supremacy’, is the most 

 
150 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 35, citing MacKinnon, ‘Francis Biddle’s Sister’ (n 85) 

176. 

151 Matsuda (n 31) 24. 

152 Ibid 25–6. 

153 Ibid 23. 

154 Ibid (emphasis added). 

155 Ibid 24. See also at 36. 

156 Lawrence (n 48) 56. See also Lawrence’s discussion of the United States Supreme Court’s reasoning in Brown 

(n 48): at 59. 
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damaging part of segregation.157 Thus, ‘[t]he nonspeech elements are by-products of the main 

message [of racism or white supremacy] rather than the message being simply a by-product 

of unlawful conduct’.158 Racist acts are ‘part of a totality’.159 All incidences of racist speech 

‘[construct] the social reality that constrains the liberty of nonwhites because of their race’.160 

That is, non-target group members and target group members alike believe target group 

members to be inferior because racist speech constitutes them as such. Racist speech ranks 

people on the basis of their race and legitimates discrimination and, ultimately, violence 

against them.161 It deprives target group members of powers and rights because it is the 

‘expression of a judgment that [target group members are] entitled to less’ than other 

citizens.162 

 

Recall that Langton argues that one of the ways to scrutinise illocutionary claims of 

subordination from an Austinian perspective is to ask whether the speech in question fits the 

illocutionary paradigm of subordinating speech acts. Does racist speech fit, or come close to 

fitting, the paradigm? First, critical race theorists argue, as above, that racist speech has 

particular patterns of perlocutionary effects. It affects attitudes and behaviours, making its 

hearers, both non-target group members and target group members, more likely to view 

target group members as inferior and deserving of unequal treatment. Part of an explanation 

for this may be the subordinating illocutionary force of racist speech. Second, we can look 

to hearers’ uptake of racist speech. Some hearers take it to be expressions of individual or 

deviant bigotry; offensive but otherwise harmless invective. However, some hearers take it 

to be subordination; something that puts them in a position of inferiority, disempowers, 

demeans, or denigrates them in a material sense. While we do not know from Austin which 

view ought to prevail, again it is reasonable to suggest that target group members are best 

placed to judge what racist speech does to them.163 Third, and most relevantly, we can 

 
157 Lawrence (n 48) 60. 

158 Ibid. See also Brison, ‘The Mind–Body Problem’ (n 50) 58. 

159 Lawrence (n 48) 61. 

160 Ibid 62. 

161 Matsuda (n 31) 24. 

162 Richard Delgado, ‘Words That Wound: A Tort Action for Racial Insults, Epithets, and Name Calling’ in 

Mari J Matsuda et al (eds), Words That Wound: Critical Race Theory, Assaultive Speech, and the First Amendment 

(Westview Press, 1993) 89, 94. 

163 See above n 137. 



55 

 

consider whether racist speech satisfies some of the important felicity conditions for 

subordinating speech. Since racist speech acts are verdictives, which rank some people as 

inferior, and exercitives, which legitimate harmful behaviours towards them, they must be 

authoritative in order to subordinate. Recall that what is important as to substantive authority 

is not whether the speech of racists is held in high regard universally — no doubt it is not — 

but whether it is so accepted in domains that count, by hearers that count.164 Certainly, it 

seems plausible that such speech is substantively authoritative for some members of 

historically oppressed groups, particularly children.165 It is also plausible that such speech is 

substantively authoritative for some non-target group members.166 Racists may also have 

covert authority if the ‘speech situation’,167 or the historical and cultural contexts, in which 

their speech occurs allow. Racists, argue critical race theorists, speak authoritatively because 

they are ‘accompanied by a cultural chorus of equally demeaning speech and symbols … 

Each individual message gains its power because of the cumulative and reinforcing effect of 

countless similar messages that are conveyed in a society where racism is ubiquitous’.168 

Speakers who abide by and reinforce the rules of racial oppression thus have authority to 

 
164 See above nn 134–141 and accompanying text. 

165 See, eg, Delgado (n 162) 91, quoting Kenneth B Clark, Dark Ghetto: Dilemmas of Social Power (Harper & Row, 

1965) 63–4; Delgado (n 162) 94–5, quoting Irwin Katz, ‘Social and Psychological Perspectives: Introduction’ 

in Martin Deutsch, Irwin Katz and Arthur R Jensen (eds), Social Class, Race, and Psychological Development (Holt, 

Rinehart and Winston, 1968) 175; Kenneth Keniston and the Carnegie Council on Children, All Our Children: 

The American Family under Pressure (Harcourt Brace Jovanovich, 1977) 33. See also Langton, ‘Pornography’s 

Authority’ (n 95) 95; Langton ‘Pornography’s Divine Command’ (n 108) 105–9 as to how pornography’s 

verdictive ranking of women as subordinate ‘self-fulfils’ in a causal sense. 

166 See, eg, Matsuda (n 31) 25–6. See also Waldron (n 19) 2–3.  

167 Austin (n 40) 139. 

168 Lawrence (n 48) 68–9. Ratna Kapur has described this as the ‘normative scaffolding’ within which speech is 

received and functions. She warns against an understanding of freedom of expression as a neutral space in 

which every idea, or every interpretation of a particular idea, is equally received: Simon, ‘Gender and Human 

Rights: Success, Failure, or New Imperialism?’ (YouTube, 19 June 2016) 01:06:43–01:12:10 

<https://www.youtube.com/watch?v=gOlJg1xwXhA>. 

https://www.youtube.com/watch?v=gOlJg1xwXhA&feature=youtu.be&t=4003
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speak in and to that oppression in racist societies.169 Specifically, they have authority to 

(re)enact permissibility facts in and of racial oppression such that minorities are subordinated.  

 

If racist speech has authority in domains and societies in which target group members are 

racially oppressed, and if it conforms closely enough to the illocutionary paradigm in other 

respects, we may conclude that it functions to subordinate target group members on the 

basis of their race. That is the first way in which critical race theorists claim racist speech 

harms.170 

 

2.5.2  Silencing harms of vilifying speech 

 

(a)  Silencing harms of some pornography 

 

The second way in which feminists claim some pornography harms women is through its 

silencing of women. ‘[U]nder conditions of sexual dominance,’ argues MacKinnon, ‘[some] 

pornography hides and distorts truth while at the same time enforcing itself, imprinting itself 

 
169 In societies imbued with racism, some speakers have authority merely by virtue of their (being coded as) 

having non-membership of a racially oppressed group. In such societies, speakers of all races also have authority 

if their speech abides by and reinforces the rules of racial oppression. Authority derived in those ways — of 

(being coded as) having non-membership of a racially oppressed group and of speaking according to racism’s 

rules — function simultaneously and are mutually reinforcing. They are both aspects of speakers’ social power 

to make moves in the rule-governed activity of racial oppression. 

170 More recently, other authors, some of whom may even be described as traditionally liberal, have argued that 

vilifying speech may harm in similar ways. Waldron, for example, argues that racist speech harms in a dignitarian 

sense that is analogous to the subordination claims made by critical race theorists: Waldron (n 19). Although 

Waldron’s focus is racist speech, he makes similar claims regarding pornography, particularly given 

pornography’s more pervasive ‘pedagogical function’ as compared to racist speech: at 90–2. See also Alexander 

Tsesis, Destructive Messages: How Hate Speech Paves the Way for Harmful Social Movements (New York University Press, 

2002); MacKinnon and Dworkin (n 6) 396, transcribing Frederick Schauer’s evidence to the Massachusetts 

pornography civil rights hearing; Owen M Fiss, ‘Freedom and Feminism’ (1992) 80(6) Georgetown Law Journal 

2041, 2052; Frank I Michelman, ‘Alumni Distinguished Lecture in Jurisprudence: Conceptions of Democracy 

in American Constitutional Argument: The Case of Pornography Regulation’ (1989) 56(2) Tennessee Law Review 

291; Cass R Sunstein, ‘Pornography and the First Amendment’ [1986] (4) Duke Law Journal 589. 
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on the world, making itself real’.171 In doing so, it ‘strips and devastates women of credibility, 

from our accounts of sexual assault to our everyday reality of sexual subordination. We are 

stripped of authority and reduced and devalidated and silenced.’172 Specifically, some 

pornography ‘acts dynamically over time to diminish the consumer’s ability to distinguish sex 

from violence. The materials work behaviorally to diminish the capacity of men (but not 

women) to perceive that an account of a rape is an account of a rape.’173 

 

How does Langton explain the silencing claim in Austinian terms? ‘The ability to perform 

speech acts of certain kinds’, she says, ‘can be a mark of political power … [P]owerful people 

can generally do more, say more, and have their speech count for more than can the 

powerless. If you are powerful, there are more things you can do with your words.’174 

Sometimes, if you are powerful enough, ‘you … have the ability to silence the speech of the 

powerless’.175 One way you might do that is to stop others from engaging in locutionary acts; 

‘stop the powerless from speaking at all … [g]ag them, threaten them, condemn them to 

solitary confinement.’176 There is another, equally effective way. ‘Let them speak. Let them 

say whatever they like to whomever they like, but stop that speech from counting as an action. 

More precisely, stop it from counting as the action it was intended to be.’177 That is the way 

in which feminists argue that ‘some speech acts are [made] unspeakable for women in some 

contexts: although the appropriate words can be uttered, those utterances fail to count as the 

actions they were intended to be’.178 

 

In the context of sex, for example, ‘[s]ometimes a woman tries to use the “no” locution to 

refuse sex, and it does not work’.179 It does not work for one of two reasons. First, a hearer 

may hear a woman’s ‘no’ and recognise that she is refusing, but he may nevertheless force 

 
171 MacKinnon, ‘Linda’s Life’ (n 145) 130. 

172 MacKinnon, ‘Francis Biddle’s Sister’ (n 85) 193. 

173 Ibid 187 (citations omitted). See also above n 120 and accompanying text. 

174 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 30. 

175 Ibid 31. 

176 Ibid. 

177 Ibid (emphasis in original). 

178 Ibid (emphasis in original). 

179 Ibid 53. 
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sex on her. Langton describes silencing of that nature as ‘perlocutionary frustration’.180 

Second, a hearer may hear a woman’s ‘no’ and fail to recognise it as refusal. The woman’s 

illocution misfires as she cannot secure uptake. That is,  

 

there is the different phenomenon of illocutionary disablement. Sometimes ‘no’, when 

spoken by a woman, does not count as the act of refusal. The hearer fails to recognize the 

utterance as a refusal; uptake is not secured. In saying ‘no’ she may well intend to refuse. By 

saying ‘no’ she intends to prevent sex, but she is far from doing as she intends. Since 

illocutionary force depends, in part, on uptake being secured, the woman fails to refuse … 

She says ‘no’. She performs the appropriate locutionary act. She means what she says. She 

intends to refuse. She tries to refuse. But what she says misfires. Something about her, 

something about the role she occupies, prevents her from voicing refusal. Refusal — in that 

context — has become unspeakable for her. In this case refusal is not simply frustrated but 

disabled.181 

  

In the first sense, some pornography silences women by preventing them, not from speaking, 

or engaging in a locutionary act, but by frustrating their perlocutionary goals.182 If ‘[some] 

pornography legitimates sexual violence’, indeed, if it makes it sexy, ‘then it follows that one 

of [such] pornography’s effects may be to prevent a woman’s refusal of sex from achieving 

its intended purpose’.183 Such pornography ‘eroticizes refusal itself, presenting the 

overpowering of a woman’s will as exciting. Someone learning the rules of the sexual game 

from that kind of pornography [may] recognize a woman’s refusal and disobey it’.184 In that 

way, perlocutionary frustration, although ‘a common enough fact of life … can have a 

political dimension when the effects achieved depend on the speaker’s membership in a 

particular social class’185 — in this case, women. In the second sense, where the rape victim’s 

attempted refusal is simply not recognised as a refusal, there are ‘structural constraints’ on 

women’s speech.186 As Langton argues, an explanation for women’s illocutionary 

disablement in attempting to refuse sex may be that the speech acts of some pornography, 

 
180 Ibid 54. 

181 Ibid (emphasis in original). 

182 Ibid 56. 

183 Ibid. 

184 Ibid. 

185 Ibid 48. 

186 Ibid 57. 
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in which women never (get to) refuse, are fixing the felicity conditions for women’s speech 

acts.187 Some pornography may ‘leave no space for the refusal move’ for women;188 it may 

make it such that ‘[c]onsent is the only thing a woman can do with her words’.189 

 

Refusal in the context of sex, Langton notes, ‘is a kind of prohibition, and it is an exercitive 

illocution, in Austin’s terms. To satisfy its felicity conditions, the speaker must have authority 

in a relevant domain.’190 If some pornography brings about women’s illocutionary 

disablement in a sexual context, it does so by destroying a woman’s authority within ‘the 

local domain of her own life, her own body’.191 That view is consistent with Austin’s work 

on felicity conditions. Austin offers an implicit answer about how some speech might bring 

about illocutionary disablement through his observations that felicity conditions are fixed by 

conventions, either formal (for example, under law) or informal.192 ‘[O]ne way that 

conventions are brought into being, one way that felicity conditions are set’, notes Langton, 

‘is indeed by means of other speech acts. These are “words that set conditions”.’193 Felicity 

conditions for particular illocutionary acts ‘can be set by what is said … by informal practices 

of speech and communication that gradually establish precedents and informal rules about 

what counts as [what]’.194 In other words, ‘[t]he space for potential speech acts can be built 

by speakers, as can the limits on that space, the constraints responsible for the silence of 

illocutionary disablement.’195 That is what MacKinnon means when she says that some 

pornography is speech that determines what other speech there can be. Some pornography 

is illocutionary speech that limits the space or builds constraints for women’s speech acts. In 

doing so, it constitutes women as silent. Its authority to do so may derive substantively for 

those learning the rules of sex from it. Additionally, pornography that abides by and 

 
187 Ibid. The Court in Hudnut (n 64) accepted the premise that pornography results in illocutionary disablement 

of this sort: at 328 (Easterbrook J). 

188 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 57. 

189 Ibid 58 (emphasis in original). 

190 Ibid. 

191 Ibid. 

192 Ibid 52. 

193 Ibid (emphasis in original), quoting Catharine A MacKinnon, ‘Afterword’ in Catharine A MacKinnon (ed), 

Feminism Unmodified: Discourses on Life and Law (Harvard University Press, 1987) 215, 228. 

194 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 53. 

195 Ibid. 
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reinforces the rules of patriarchy also has covert authority in patriarchal societies to (re)enact 

permissibility facts in and of patriarchal oppression that go to what women may and may not 

do with their words.196 

 

If some pornography causes women’s perlocutionary frustration by sexualising the 

overpowering of their wills and if it builds the constraints responsible for their illocutionary 

disablement such that sometimes ‘no’ does not mean no, it functions to silence them on the 

basis of their sex. That is the second way in which feminists claim some pornography harms 

women. 

 

(b)  Silencing harms of racist speech 

 

As to the silencing functions of racist speech, Lawrence argues that they are at times more 

pervasive even than violent coercion of target group members. That is because ‘the primary 

purpose and effect of the speech/conduct that constitutes white supremacy is the exclusion 

of nonwhites from full participation in the body politic’.197 ‘The experience of being called 

“nigger”, “spic”, “Jap”, or “kike”’, he notes, ‘is like receiving a slap in the face’.198 Racist 

‘invective is experienced as a blow, not a proffered idea, and once the blow is struck, it is 

unlikely that dialogue will follow.’199 The risk that vilifiers will follow up on epithets with 

violence further ‘forces targets to remain silent and submissive’.200 Lawrence is referring there 

to the first way in which Langton suggests the speech of some can silence the speech of 

others. You can stop someone from speaking by threatening them, by stopping them from 

 
196 Though note that felicity conditions in Austin’s and Langton’s sense are not perfectly analogous to 

permissibility facts in McGowan’s sense: see, eg, McGowan, ‘Conversational Exercitives’ (n 100) 172–4. 

Women also regularly suffer illocutionary disablement with respect to their attempts to speak to sexual violence 

perpetrated against them as harm: see, eg, Kimberlé Williams Crenshaw, ‘Beyond Racism and Misogyny: Black 

Feminism and 2 Live Crew’ in Mari J Matsuda et al (eds), Words That Wound: Critical Race Theory, Assaultive Speech, 

and the First Amendment (Westview Press, 1993) 111 (‘Beyond Racism and Misogyny’), discussed below.  

197 Lawrence (n 48) 79. 

198 Ibid 67–8. 

199 Ibid 68. 

200 Ibid 69. 
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uttering anything at all. Racist speech silences some target group members by preventing 

them from engaging in locutionary acts. 

 

Critical race theorists also claim that racist speech silences by marginalising and devaluing 

target group members’ speech. Racist speech is subordinating speech partly because it ranks 

target group members as inferior. A corollary of this is that such speech assigns an inferior 

status to the speech of target group members. Even where target group members can and do 

speak, ‘[r]acist speech … distorts the marketplace of ideas by muting or devaluing the speech 

of Blacks and other despised minorities. Regardless of intrinsic value, their words and ideas 

become less salable’.201 Utterances that would be widely embraced if spoken by whites ‘will 

be rejected or given less credence if its author belongs to a group demeaned and stigmatized 

by racist beliefs’.202 In Langton’s terms, what results is perlocutionary frustration. Target 

group members intend for their speech to have particular consequential effects on its hearers, 

for example, that they be informed, or persuaded, but those intended consequences do not 

occur. They do not occur because racist speech has denigrated target group members as 

lacking in authority or credibility. 

 

Alternatively, what results may be described as illocutionary disablement. Crenshaw notes in 

relation to the intersectionality  of racism and misogyny that stereotyped representations of 

women of colour ‘encourage and incite violence against us’.203 They also do ‘much more’;204 

‘[t]hey create a dominant narrative that forces actual women of color to the margins of the 

discourse and renders our own accounts of such victimization less credible.’205 Because racist 

and sex-based speech ‘define[s] the spaces that women of color may occupy in dominant 

consciousness’, they ‘problematize our efforts to construct a political practice and cultural 

critique that address the physical and material violence we experience’.206 That 

‘[r]epresentational intersectionality’, Crenshaw argues, ‘is significant in exploring violence 

against women of color because it provides cues to the ways in which our experiences are 
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203 Crenshaw, ‘Beyond Racism and Misogyny’ (n 196) 113. 
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weighed against counternarratives that cast doubt upon the validity and harm of such 

violence’.207 Recall that one of the ways Langton argues some pornography effects women’s 

illocutionary disablement is by setting the felicity conditions for consent in sex.208 Crenshaw’s 

argument is that some speech about women of colour similarly sets the felicity conditions 

for their articulation of their experiences, particularly of harm.209 Just as pornography 

sometimes leaves no space for women to make the refusal move in sex, some speech about 

women of colour leaves no room for them to do with their words what they will. They wish 

to protest, but something about their femaleness, something about their colour means that 

they cannot secure the desired uptake. They say the right words, use the right locutions, but 

their protest misfires. It is unspeakable for them in some contexts. It is not just that they are 

not believed when they describe what has been done to them, it is that they are unable to 

articulate what has been done to them as harm. They are unable to protest what has been 

done to them; their protest is disabled.210 Thus, racist speech is also illocutionary speech that 

limits the space or builds constraints for target group members’ speech acts. In doing so, it 

constitutes target group members as silent. Its authority to do so may derive substantively 

for some hearers. Additionally, racist speech has covert authority in racially oppressive 

societies to (re)enact permissibility facts in and of that oppression that go to what target 

group members may and may not do with their words. 

 

If racist speech prevents target group members from engaging in locutionary acts and if it 

causes their perlocutionary frustration and effects their illocutionary disablement when they 

can and do speak, it silences them on the basis of their race. That is the second way in which 

critical race theorists claim that racist speech harms.211 

 
207 Ibid 116–17. 

208 See above nn 174–196 and accompanying text. 

209 Kimberlé Williams Crenshaw, ‘Mapping the Margins: Intersectionality, Identity Politics, and Violence against 

Women of Color’ in Kimberlé Williams Crenshaw et al (eds), Critical Race Theory: The Key Writings That Formed 

the Movement (New Press, 1995) 357, 373, quoting Gary LaFree, Rape and Criminal Justice: The Social Construction of 

Sexual Assault (Wadsworth, 1989) 219–20. 

210 The protest example is also discussed by Langton in relation to Linda Marchiano’s autobiographical account, 

Ordeal: Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 55–6, discussing Lovelace and McGrady (n 145). 

211 Other authors, some of whom may even be described as traditionally liberal, have also noted the silencing 

functions of pornography and racist speech: see, eg, Owen M Fiss, The Irony of Free Speech (Harvard University 
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2.5.3 Sex-based vilification as systemic subordination and silencing of 

women 

 

Anti-vilification laws, including sex-based vilification laws, may be desirable and justifiable 

insofar as the speech they purport to regulate harms sufficiently and in ways that are relevant 

to law. That is, what is relevant to law is not sex-based vilification conceptualised with 

reference to its linguistic content as speech that prima facie expresses contempt for women on 

the basis of their female sex, which conceptualisation I proposed provisionally in Chapter 1. 

It is not the hate in ‘hate speech’ with which critical theorists and other defenders of anti-

vilification laws are concerned, as if they wish to engage in some form of thought control.212 

They are concerned with what such speech does. Accordingly, what is relevant to law is sex-

based vilification conceptualised with reference to its harms. The prevailing liberal view, as 

reflected in scholarship, if not in law,213 is that those harms must also be distinguishable from 

causal harms that flow only from the normative or persuasive force of the speech in question. 

 

The critical scholarship discussed above is crucial to understanding the harms of vilifying 

speech. It reflects what women and minority individuals — some, at least, and enough to 

matter, arguably — experience when confronted with vilifying speech. It also reflects how 

such speech impacts on women and minorities as regards their structural or systemic social 

and material realities in societies imbued with patriarchal and racial oppression. Applications 

of speech act theory to that scholarship assist to articulate how vilifying speech harms in 

those ways. In accordance with the critical scholarship, the harms of vilifying speech are best 

understood as the subordination and silencing of target group members on the basis of their 

relevant ascriptive characteristics. The harms of sex-based vilification are best understood as 

the subordination and silencing of women on the basis of their sex. Those subordination and 

silencing harms may be causal. Importantly, they may also be constitutive, in that speech may 

 
Press, 1996) 5–26; Robert C Post (ed), Censorship and Silencing: Practices of Cultural Regulation (Getty Research 

Institute for the History of Art and the Humanities, 1998) pt III. 

212 See, eg, Waldron (n 19) 33. 

213 Many liberal democracies have in place anti-vilification laws, and those laws are typically directed at likely 

causal harms of vilifying speech: see, eg, Brown (n 15) ch 2. 
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in and of itself constitute women as subordinate and silent. They are systemic harms of 

subordination and silencing for two related reasons. First, because they accrue to women on 

the basis of their (female) sex, which is an axis of women’s structural oppression or 

discrimination and disadvantage in patriarchal societies. Second, because the authority of sex-

based vilification in patriarchal societies is at least partly derived from patriarchal oppression 

as a rule-governed activity at play in those societies. Speakers play by patriarchy’s rules when 

they engage in speech acts of sex-based vilification and are able to (re)enact its permissibility 

facts. Accordingly, sex-based vilification, properly conceptualised with reference to its harms, 

as relevant to law, is discriminatory treatment of women that constitutes and causes the systemic 

subordination and silencing of women on the basis of their sex. Sex-based vilification so 

theorised, functionally, as discriminatory treatment of women with reference to its systemic 

subordination and silencing harms, informs the remainder of this thesis. I use ‘sex-based 

vilification’ to refer to that narrower conceptualisation going forward. 

 

Conceptualising sex-based vilification in the manner for which I have argued has several 

advantages. First and fundamentally, it is a functional (illocutionary, perlocutionary), rather 

than linguistic (locutionary), theory of sex-based vilification with reference to its harms. It 

does not rely on assumptions about vilification as ‘hateful’ or as (merely) speech with 

reference to its expressive qualities or speakers’ intentions. It properly conceives of 

vilification and sex-based vilification as discriminatory treatment of target group members and 

women respectively that harms in ways relevant to law when it is hateful and when it is not 

and when harm is intended and when it is not. Second, it makes clear that sex-based 

vilification is relevant to law because it harms women. Third, it accounts for the ways in 

which sex-based vilification harms women as a group, in addition to any individual women 

at whom it is directed. That is, it accounts for sex-based vilification as speech that is about 

all women, even as it is directed at particular women. In doing so, it conceptualises sex-based 

vilification, as relevant to law, as vilification, rather than, for example, harassing, threatening, 

or defamatory speech, which law typically treats as wrongs to identifiable individuals. Fourth 

and relatedly, it identifies and articulates the systemic nature of sex-based vilification’s harms. 

In doing so, it places sex-based vilification firmly within its structural or systemic context as 

speech that is both symptomatic of, and that (re)enacts, patriarchal oppression. Fifth, it 

identifies that and how sex-based vilification harms both causally and constitutively. It thus 

forecloses orthodox liberal arguments against sex-based vilification laws on the (assumed) 

basis that sex-based vilification may only harm in a normative, persuasive, or causal sense 
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and on the (questionable) basis that only constitutive speech harms may justify speech 

regulation. Sixth, it identifies the most serious constitutive and causal harms of sex-based 

vilification and delineates those harms as the harms that are relevant to law. It confines 

arguments in favour of sex-based vilification laws and other regulatory measures to those 

that rely on sex-based vilification’s material harms and therein accounts for the prevailing 

norm in liberal democracies that speech ought only to be regulated in limited, compelling 

circumstances. 
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Chapter 3 

Categories of Sex-Based Vilification 

 

 

3.1  Introduction 

 

In Chapter 2, I theorised sex-based vilification functionally, with reference to its harms, as 

discriminatory treatment of women that constitutes and causes the systemic subordination 

and silencing of women on the basis of their sex. Some scholarly work has already been done 

on the subordinating and silencing functions of particular manifestations of sex-based 

speech.214 As discussed in Chapter 2, feminist scholars such as Andrea Dworkin and 

MacKinnon have argued coherently that some pornography systemically subordinates and 

silences women on the basis of their sex.215 Sexually harassing speech and its harms to women 

on the basis of their sex have also been considered in some detail in the literature.216 There 

are other, less studied manifestations of sex-based speech that plausibly also constitute sex-

based vilification. There are the calls to violence that accompany atrocities committed against 

women during war.217 There is the vitriol that is too often directed at women in positions of 

political leadership.218 And there is the contemptuous speech directed at and about women 

that occurs prolifically in advertising, popular culture (including film, music, literature, and 

other visual and performance arts) and mainstream news and tabloid media reporting.219 

 

 
214 However, such speech has not previously been conceptualised as sex-based vilification. This chapter 

represents the only detailed analysis and conceptualisation to date of particular sex-based speech as sex-based 

vilification. 

215 See above Parts 2.5.1(a), 2.5.2(a) and accompanying text. 

216 See, eg, Catharine A MacKinnon, Sexual Harassment of Working Women: A Case of Sex Discrimination (Yale 

University Press, 1976) (‘Sexual Harassment of Working Women’). 

217 See, eg, Green, (n 4). 

218 See above n 5. 

219 See above n 7–9. 
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In this chapter, I construct a narrative of the persistence and nature of sex-based vilification 

by considering such speech as it manifests online. Specifically, I consider sex-based 

vilification as it manifests as part of the cyber harassment of women in online spaces. There 

is an emerging body of scholarly work that recognises that women are subjected regularly to 

prima facie harmful, sex-based speech in online spaces, which speech carries with it a range 

of causal harms. Typically, women feel threatened and humiliated by such speech and they 

adapt their own behaviours accordingly, by policing their identities, speech, and movements 

or by leaving online spaces and disengaging from public life.220 The possibility that such 

speech ought to be or even may be conceptualised within an overarching framework of sex-

based vilification as vilification and as speech that subordinates and silences women both 

causally and constitutively has not yet been explored in the literature. Moreover, it is clear that 

much, if not most, public discourse now occurs online. Thus, for many women, as for many 

others, online spaces are key loci of public discourse and engagement with public life.221 In 

liberal democracies, online spaces are also key loci of women’s participation in deliberative 

democratic processes of the kind that, according to liberal arguments, serve to legitimate 

exercises of public power over and affecting them. Women’s presence in and engagement 

within those spaces, or lack thereof, in turn pertain at least to liberal free speech arguments 

from democracy.222 Accordingly, speech acts that occur in online spaces and that subordinate 

and silence women on the basis of their sex warrant careful and urgent consideration as they 

constitute a significant part of the problem of sex-based vilification as a whole. 

 

In Part 3.2, I begin by providing a non-exhaustive overview of some of the ways in which 

the Internet, as a medium, has shaped public discourse, including for women. I do this for 

three reasons. First, it allows me to situate incidences of prima facie harmful online speech 

directed at and about women within a broader context of online speech and thereby to 

 
220 Sometimes, women suffer far worse as a result of such speech: see, eg, Danielle Keats Citron and Mary Anne 

Franks, ‘Criminalizing revenge porn’ (2014) 49 Wake Forest Law Review 345, 345. 

221 See, eg, Megarry (n 24) 49 (citations omitted); Citron, Hate Crimes in Cyberspace (n 10) 20, 101. 

222 For a description of the argument from democracy, see below Part 6.3.2. Women’s presence in and 

engagement within online spaces, or lack thereof, also pertain, perhaps in less apparent ways, to liberal free 

speech arguments from truth and autonomy. For descriptions of the arguments from truth and autonomy, see 

below Parts 6.3.1 and 6.3.3. I discuss the implications of women’s subordination and silencing through sex-

based vilification for a liberal free speech principle founded on the argument from truth, democracy, or 

autonomy in detail in Parts 6.5.1(a)–(c). 
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identify more sensibly those aspects of such speech that are sex-based. Second, it allows me 

to highlight some of the ways in which the Internet facilitates and magnifies the harms to 

targeted women of speech acts constituting sex-based vilification. Third, and relatedly, it 

allows me to demonstrate that permissibility facts (re)enacted through sex-based vilification 

occurring in online spaces may well be particularly cumulative and reinforcing as compared 

to those (re)enacted through sex-based vilification occurring in physical spaces. That is, 

permissibility facts (re)enacted through sex-based vilification may be accommodated as 

‘correct play’223 or, conversely, undone.224 Communicative phenomena compounded by 

online technologies (for example, disinhibition, networking and group polarisation, and 

information cascades, which are discussed below) suggest that permissibility facts (re)enacted 

through online sex-based vilification are plausibly accommodated, rather than undone, by 

and for many hearers. As discussed in Part 3.5.3, that in turn suggests that it is more likely 

that those hearers will act on those permissibility facts. Given the importance of online 

communications to public discourse, as well as the continuing proliferation of online 

technologies, that online sex-based vilification is so accommodated is significant. Specifically, 

it renders the task of effectively addressing the vilification of women particularly crucial and 

urgent at this juncture in history. How permissibility facts (re)enacted through sex-based 

vilification may be undone, including by the state, is discussed in Chapter 5.  

 

In Part 3.3, I discuss some manifestations of speech directed at and about women online that 

occur commonly and characteristically as part of the cyber harassment of women, as 

identified in the emerging scholarly literature in this area. Those are: ‘threats and violent 

invective’; ‘sexualised invective’; ‘non-consensual pornography’; ‘other objectifying speech’; 

and ‘other contemptuous speech’. I do not suggest that all women online experience such 

speech all of the time in all of the same ways (or even at all); clearly they do not. What is 

important for the purposes of this thesis is that enough women experience such speech often 

enough to warrant detailed analysis of its nature and harms, including its constitutive and 

causal relationships to women’s structural oppression in patriarchal societies. The 

manifestations of the cyber harassment of women that I identify in Part 3.3 also form the 

 
223 David Lewis, ‘Scorekeeping in a Language Game’ in David Lewis, Philosophical Papers (Oxford University 

Press, 1983) vol 1 339, 341. 

224 Langton, ‘Beyond Belief’ (n 43) 83; Langton, ‘How to Undo Things with Words’ (n 43); Langton, ‘Blocking 

as Counter-Speech’ (n 43). 
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basis of the categories of sex-based vilification that I arrive at in this chapter and that inform 

the remainder of this thesis. In Part 3.4, I characterise the manifestations of the cyber 

harassment of women identified in Part 3.3 as discriminatory or sex-based in three key ways. 

First, they are speech that is directed predominantly at and about women as compared to at 

and about men. Second, they are speech that is sex-based linguistically in the language they 

mobilise to speak at and about women. Third, they are speech that is sex-based functionally. 

They are misogynistic speech acts that function to ‘police and enforce a patriarchal order’225 

that tolerates women, including in online spaces, exclusively or primarily on the basis of their 

instrumentality to men.  

 

Accordingly, as I argue in Part 3.5 applying my functional theory of harm, as well as an 

objectification framework developed by Martha Nussbaum and supplemented by Langton,226 

the manifestations of the cyber harassment of women identified in Part 3.3 constitute 

discriminatory treatment of women. Specifically, they constitute speech acts of ranking women 

as inferior and/or for use on the basis of their sex and legitimating the treatment of women 

accordingly. In discriminatorily treating women as inferior and/or for use on the basis of 

their sex, those speech acts presuppose that women are inferior and/or for use on the basis 

of their sex. In so presupposing, and because their speakers have (at least) covert authority 

in patriarchal societies, they rank women as inferior and/or for use on the basis of their sex. 

They also (re)enact permissibility facts that legitimate the treatment of women as inferior 

and/or for use on the basis of their sex. In so ranking and legitimating, they systemically 

(re)constitute women as subordinate and silent and may cause women to be systemically 

subordinated and silenced in fact. Each of the manifestations of the cyber harassment of 

women of threats and violent invective, sexualised invective, non-consensual pornography, 

other objectifying speech, and other contemptuous speech discussed in this chapter is thus 

a constitutive category of sex-based vilification pursuant to my functional theory of harm 

from which causal harms of systemic subordination and silencing may follow. Those 

categories of sex-based vilification, as well as the theoretical framework I use in this chapter 

to arrive at them, are also applicable more broadly in contexts other than the cyber 

harassment of women. 

 
225 Manne (n 5) 64. 

226 Nussbaum, ‘Objectification’ (n 45); Langton, ‘Autonomy-Denial in Objectification’ (n 45); Nussbaum, 

‘Objectification and Internet Misogyny’ (n 9) 68. 
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3.2  Online speech, harm, and accommodation 

 

3.2.1  Inaccessibility and inequality online 

 

Much early writing on online discourse in liberal democracies draws on the idea of the 

Internet as fundamentally concerned with and conducive to democratic participation. With 

reference to influential public sphere theories in the Habermasian tradition, such work 

‘investigates the possibility of global political mobilisation and participation in cyberspace’ 

and accounts for the Internet as ‘a space where citizens act out and critically debate the 

intricacies of political life through an open dialogue’.227 To the extent that the Internet is seen 

to minimise economic, geographic, and socio-political barriers to engagement, it is often 

theorised as crucially unalike many offline spaces of public participation.228  

 

Certainly, key features of online discourse are strongly supportive of free speech in ways that 

are also supportive of deliberative democracy, as well as ‘individual expression and 

communication’.229 The Internet provides an unprecedented platform through which 

ordinary people can and do express themselves, communicate with each other and public 

institutions, and otherwise engage in public life. Online participants, to whom William 

Dutton refers as ‘networked individuals’, are more empowered to ‘move across, undermine 

and go beyond the boundaries of existing institutions, thereby opening new ways of 

increasing the accountability of politicians, press, experts and other loci of power and 

influence’.230 Unlike other mass media before it, the Internet allows people to ‘spread their 

ideas everywhere without reliance on publishers, broadcasters, or other traditional 

gatekeepers’.231  

 

 
227 Megarry (n 24) 48 (citations omitted). 

228 See, eg, William H Dutton, ‘The Fifth Estate Emerging Through the Network of Networks’ (2009) 27(1) 

Prometheus: Critical Studies in Innovation 1. 

229 Daniel J Solove, ‘Speech, Privacy, and Reputation on the Internet’ in Saul Levmore and Martha C Nussbaum 

(eds), The Offensive Internet: Speech, Privacy, and Reputation (Harvard University Press, 2010) 15, 17. 

230 Dutton (n 228) 2. 

231 Solove (n 229) 17. 
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As a growing body of important work identifies, however, those same features of the Internet 

can lend themselves to, and indeed exacerbate, harmful conduct, including the publication 

or dissemination of harmful speech. In that vein, Saul Levmore, Martha Nussbaum, and 

others write of ‘the offensive Internet’.232 Emma Jane uses the term ‘e-bile’ to describe the 

‘recreational nastiness’ that she considers has ‘come to constitute a dominant tenor of 

Internet discourse’.233 Danielle Citron argues that hate-based crimes utilising online 

technologies constitute a new civil rights frontier.234  

 

Online accessibility is itself a double-edged sword. Precisely due to the absence of traditional 

gatekeepers of the sort to which Solove refers,235 those seeking to use the Internet to do harm 

have fewer impediments to so doing. Slanderers, harassers, and vilifiers need no longer go 

through editors or producers to obtain a platform; they may broadcast their messages via a 

broad range of online technologies using not much more than an Internet connection and a 

keyboard. The severity of harms to targeted individuals is often also greatly exacerbated given 

the reach of the Internet and the efficiency with which information travels and may be 

searched and retrieved online. For example, non-consensual pornography is shared regularly 

and easily online, potentially with millions of consumers.236  

 

Moreover, ‘real world’ patterns of structural inequality are also often replicated online, with 

significant consequences for women and minorities. Though the Internet has previously been 

seen to be ‘characterised by anonymity, body blindness, and [for the most part] a lack of 

visual or auditory cues’,237 it is nevertheless a ‘site where social meanings are generated, 

circulated, contested and reconstructed’.238 Thus, the Internet ‘can facilitate the 

 
232 Saul Levmore and Martha C Nussbaum (eds), The Offensive Internet: Speech, Privacy, and Reputation (Harvard 

University Press, 2010). 

233 Emma A Jane, ‘“Your a Ugly, Whorish, Slut”: Understanding E-Bile’ (2014) 14(4) Feminist Media Studies 531, 

532 (‘Understanding E-Bile’). 

234 Citron, Hate Crimes in Cyberspace (n 10). 

235 Solove (n 229) 17. 

236 Citron and Franks (n 220) 350. See also at 350–1 regarding the frequency at which images are published 
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237 Megarry (n 24) 49 (citations omitted).  
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empowerment of people who often face discrimination’.239 However, in empowering some 

speakers to harm in ways that exploit and perpetuate targeted individuals’ relative 

vulnerabilities, ‘[the Internet] can also be exploited to disenfranchise those very same 

[discriminated against] individuals’.240 For example, hostile ‘cyber mobs’ consistently 

disproportionately target women with threatening and humiliating behaviours.241 The 

literature suggests further that women of colour, lesbians, and gender non-conforming 

women are targeted with particular virulence.242 Social media platforms also ‘remain firmly 

grounded in the material realities of women’s everyday experiences of sexism in patriarchal 

societ[ies].’243 

 

[U]sers continue to make judgements about the sex of others in cyberspace, and respond to 

them on the basis of these gendered assumptions. Reflecting the patterns of face to face 

mixed-sex interactions, women … introduce fewer topic (sic) of discussion and receive fewer 

public responses than men online.244 

 

Online intermediaries, for example, Internet service providers, social media platforms, 

website administrators, and search engines, also currently escape regulatory liability in many 

jurisdictions with respect to a range of online conduct.245 That in turn only aggravates the 

relevant harms.246 

 

 
239 Danielle Keats Citron, ‘Civil Rights in Our Information Age’ in Saul Levmore and Martha C Nussbaum 
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3.2.2  Online disinhibition 

 

In a widely cited article, psychologist John Suler identifies six characteristics of online 

interactions that contribute to the ‘online disinhibition effect’ (‘ODE’).247 The ODE is a 

phenomenon whereby ‘people say and do things in cyberspace that they [would not] 

ordinarily say and do in the face-to-face-world.’248 The first characteristic of online 

interactions that contributes to the ODE is ‘dissociative anonymity’.249 Much harmful online 

behaviour such as cyber harassment is ‘accomplished under the cloak of anonymity’.250 That 

in turn lends itself to ‘a process of dissociation’ whereby online participants ‘[do not] have 

to own their behavior by acknowledging it within the full context of an integrated 

online/offline identity. The online self becomes a compartmentalized self.’251 Related to 

anonymity is invisibility, or the fact that, for the most part, people cannot ‘see’ each other 

online.252 Physical invisibility, even in circumstances where users are identifiable through 

social media profile pictures, for example, ‘amplifies the disinhibition effect’.253 That is, 

 

computer-mediated interaction … occurs in a state of perceived anonymity. Because people 

typically cannot see those with whom they are interacting, they experience their activities as 

though others do not know who they are … [and as though] their actions are being 

submerged in the hundreds of other actions taking place online.254 

 

In the absence of social cues such as ‘a frown, a shaking head, a sigh, a bored expression, 

and many other subtle and not so subtle signs of disapproval or indifference’, online 

 
247 John Suler, ‘The Online Disinhibition Effect’ (2004) 7(3) CyberPsychology and Behavior 321. 

248 Ibid 321. 
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participants are more likely to act without pause or restraint.255 Asynchronicity in online 

interactions similarly contributes to disinhibition.256 In the real world, people are privy to 

 

a continuous feedback loop that reinforces some behaviors and extinguishes others, 

[whereby] moment-by-moment responses from others powerfully shapes (sic) the ongoing 

flow of self-disclosure and behavioral expression, usually in the direction of conforming to 

social norms.257 

 

In contrast, most online encounters do away with the need for participants to ‘cope with 

someone’s immediate reaction’.258 That in turn makes it more likely that users ‘may progress 

more steadily and quickly towards deeper expressions of … disinhibition that avert social 

norms.’259 Some users may even experience asynchronous communication as having the 

dissociative qualities of an ‘emotional hit and run’.260 Just as anonymity, invisibility, and 

asynchronisity work to disinhibit online participants, they also work to dehumanise those at 

and about whom they are directing their conduct. As Citron observes, ‘if you cut data, it 

doesn’t bleed. So [you are] at liberty to do anything you want to people who are not people 

but merely images.’261 Similarly, Nussbaum notes the following in relation to objectifying 

online speech directed at and about women: 

 

In daily life, there are some barriers to a woman’s conversion from ‘whole and usual’ into a 

mere set of stigmatized organs. The woman is there in three dimensions, and she does things 

that may disrupt the objectifying fantasy. She might do something kind; or make a good 

argument; or show a capacity for empathetic understanding; or get mad and protest. At least 

sometimes, such signs of humanity have an impact on male objectifiers. The internet is 

different … [It] is a self-enclosed, self-nourishing world that is remarkably resistant to the 
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reality outside. Indeed, it prides itself on being its own reality, by contrast to the merely 

fictitious world of friendship and human interaction.262 

 

Nussbaum’s observations about the Internet as a reality unto itself are consistent with Suler’s 

identification of solipsistic introjection and dissociative imagination as further factors that 

contribute to online disinhibition.263 Solipsistic introjection is a process whereby people 

experience other online users merely as ‘character[s] within one’s intrapsychic world … 

shaped partly by how the person actually presents him or herself … but also by one’s internal 

representational system based on personal expectations, wishes, and needs.’264 Through that 

process, those at and about whom online speech is directed become ‘a voice within [the 

speaker’s or actor’s] head’.265 Disinhibition in that context is encouraged because ‘talking with 

oneself feels safer than talking with others.’266 Dissociative imagination is what occurs when 

the opportunities that cyberspace presents to dissociate oneself from one’s online behaviours 

are combined with the psychological process described above of creating imaginary 

characters.267 

 

[P]eople may feel that the imaginary characters they ‘created’ [both in relation to their own 

and other users’ identities] exist in a different space, that one’s online persona along with the 

online others live in an (sic) make-believe dimension, separate and apart from the demands 

and responsibilities of the real world.268 

 

A final factor that Suler identifies is the minimisation of status and authority that occurs 

online.269 Unlike interactions in the physical world, where ‘people are reluctant to say what 

they really think as they stand before an authority figure,’ interactions in cyberspace ‘feel … 

more like a peer relationship — [and] with the appearances of authority minimized — people 
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are much more willing to speak out and misbehave.’270 No single factor that Suler identifies 

is determinative in a given case. ‘For some people, one or two [factor(s)] produce … the 

lion’s share of the disinhibition effect. In most cases, however, these factors intersect and 

interact with each other, [and] supplement each other, resulting in a more complex, amplified 

effect.’271 Individual differences between online participants, including some ascriptive 

characteristics such as sex, as well personalities and cultural predispositions, for example, 

also play a role.272 

 

As with other online communicative phenomena, the ODE ‘can work in two seemingly 

opposing directions’.273 In a positive direction, Suler implies that ‘benign disinhibition’274 may 

be supportive of free speech of the kind typically supported by arguments from self-

fulfilment or autonomy.275 It may cause people to ‘share very personal things about 

themselves … reveal secret emotions, fears, wishes … show unusual acts of kindness and 

generosity’.276 Benign disinhibition is also supportive of free speech of the kind that may be 

justified by arguments from truth or from democracy.277 It encourages participants to express 

themselves freely, honestly, and creatively in online spaces in relation to political, cultural, 

and social matters on which they may otherwise have been reluctant or unable to speak. 

Importantly, there is strong evidence to suggest that online disinhibition works to enhance 

dissent and other desirable aspects of deliberative democracy.278 ‘Toxic disinhibition’,279 on 

the other hand, amplifies the risks and severity of harms to targeted individuals of online 

conduct. It may lead to ‘rude language, harsh criticisms, anger, hatred, even threats.’280 

Alternatively, ‘people [may] visit the dark underworld of the Internet — places of 
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pornography, crime, and violence — territory they would never explore in the real world.’281 

The very aspects of online discourse that allow freer expression in desirable ways make it 

‘cheap to slur someone on the internet’ or to otherwise harm them.282 Suler’s observations 

regarding toxic disinhibition are consistent with the virulence that is characteristic of the 

cyber harassment of women, including as evident in the testimonies of some targets and 

perpetrators.283 For example, as Jezebel’s Anna North observes, ‘she has been called evil, ugly, 

and sexless online, but she [does not] experience that kind of abuse offline.’284 Message board 

posters who engaged in a vicious campaign of cyber harassment against two female law 

students from Yale University wrote under pseudonyms like ‘Paulie Walnutes’, ‘Whamo’, 

‘STANFORDtroll’, and ‘:D’.285 One poster, whose real identity was ultimately uncovered, 

observed of his behaviour: ‘I didn’t mean to say anything bad … What I said about her was 

absolutely terrible, and I deserve to have my life ruined. I said something really stupid on the 

… internet, I typed for literally, like, 12 seconds.’286 A man that operated online forums 

dedicated to ‘publish[ing] nude pictures of young girls and women without their consent 

explained that his pseudonymous character was merely “playing a game”’.287 

 

That aspects of the ODE render the Internet a world unto itself in ways that aggravate the 

nature and regularity of some prima facie harmful online speech is not to say that such speech 

ought not to be conceived of as constitutive of harm in the real world. As discussed below 

with respect to the cyber harassment of women, such speech is very much constitutive of 

real harms to women. Indeed, that the ODE is reflective of the Internet as ‘a self-enclosed, 

self-nourishing world that is remarkably resistant to the reality outside’288 suggests that online 

speech acts, including of sex-based vilification, are accommodated, rather than undone, by 

and for many hearers. 
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3.2.3  Networks and group polarisation 

 

Dutton describes the Internet as a ‘network of networks’ that 

 

can support and reinforce many different forms of networking, each shaped by its 

stakeholders to reinforce or challenge the interests of individuals or organizations … These 

networks provide connections not only in the one-to-many pattern of the mass media, but 

also one-to-one, many-to-one, many-to-many, and so on.289 

 

Online networks ‘can be designed to operate as horizontal peer-to-peer communications … 

or can be created for much more hierarchical and centralized structures.’290 They have an 

‘ability to support institutions and individuals to enhance their “communicative power”’ that 

ultimately ‘afford[s] individuals opportunities to network within and beyond various 

institutional arenas.’291 However, the networking capabilities of the Internet also lend 

themselves to group polarisation, whereby like-minded individuals coalesce in groups that 

converge in their thinking and are thus cumulatively and reinforcingly accommodating, as 

opposed to challenging, of group members’ conduct. As Cass Sunstein argues, group 

polarisation typically means that like-minded people ‘end up in a more extreme position in 

line with their pre-deliberation tendencies.’292 Further, ‘the pre-deliberation median is the best 

predictor of the direction of the shift. Where group members are disposed toward risk taking, a risky 

shift is observed. Where members are disposed toward caution, a cautious shift is 

observed.’293 Group polarisation is exacerbated by anonymity, or the fact that the Internet 

often allows users to participate in online networks without disclosing their identities.294 ‘The 

feeling of anonymity minimizes the perceived differences among online users so they feel 

part of a group.’295 Sunstein identifies three distinct factors to do with networking to which 
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group polarisation may be attributable. First, ‘the exchange of information intensifies 

preexisting beliefs.’296 Second, ‘corroboration breeds confidence, and confidence breeds 

extremism.’297 Third, ‘people’s concern for their reputations can increase extremism.’298  

 

According to Dutton, a key benefit of online networks is that they ‘provi[de] … capabilities 

that enable the creation of networks of individuals which have a public, social benefit.’299 

Certainly, online networks can provide a particularly efficient way of spreading knowledge 

and spurring constructive action. Group polarisation often also means that the Internet is a 

place where tolerance feeds tolerance.300 Online networks play profoundly important roles in 

progressive political movements, including feminist movements such as the #MeToo 

movement,301 the Everyday Sexism Project,302 and others.303 However, networks and group 

polarisation ‘sometimes work poorly because they ensure that many people will converge on 

falsehoods rather than truth.’304 As Sunstein observes, 

 

we should be able to see that in the age of the Internet there is no reason for easy confidence 

in the power of the marketplace of ideas to produce truths, especially when we consider the 

all-too-comfortable relationship, much of the time, between prior convictions and 

acceptance of false statements.305 
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Just as the Internet makes it easier for socially benign or beneficial networks to form, so too 

does it more easily accommodate antisocial cyber mobs and harmful networked conduct.306 

For example, heightened convergence on falsehoods online in the sense that Sunstein 

describes may plausibly be taken to include greater accommodation of permissibility facts 

(re)enacted through online sex-based vilification by members of some online networks as 

compared to accommodation by hearers of permissibility facts (re)enacted through sex-based 

vilification occurring in physical spaces. That is, group dynamics polarise mob speakers and 

other actors online such that their accommodating attitudes and conduct are intensified.307 

Members embrace and articulate more extreme views in order to be accepted as credible 

within the group and because being part of a group increases their confidence and sense of 

belonging.308 When cyber mob members ‘engage in an ever-escalating competition to destroy 

victims’, the ‘crowd-sourced nature of the destruction disperses feelings of culpability for 

some [members]’, but ‘the effects [on victims] are concentrated to the extreme’.309 For 

example, Jane describes misogynistic online commentators responding to a video of a 

cheerleader falling from a human pyramid as competing to produce the ‘“winning” entry in 

the shockability stakes’.310 It also is clear that hate groups, including misogynistic or ‘incel’ 

groups, are relatively prolific online, and networking and group polarisation may be partly 

responsible for that.311 

 

3.2.4 Information cascades 

 

Online information cascades are also responsible for increased accommodation of online 

conduct as compared to comparable conduct occurring in physical spaces. An information 

cascade occurs when a person observes the behaviours or beliefs of others and, despite 

contradictions in those behaviours or beliefs that she herself knows to exist, engages in those 
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same behaviours or takes on those same beliefs.312 Sunstein identifies two ‘major social 

problems’ to which information cascades lend themselves.313 First, similarly to the effects of 

group polarisation, they mean that online users are more likely to accommodate false, 

baseless, or otherwise harmful conduct.314 Second, because participants in information 

cascades do not disclose knowledge they privately hold that might bring into question the 

speech they are receiving and passing on, 

 

the judgment of group members will not reflect the overall knowledge, or the aggregate 

knowledge, of those within the group — even if the information held by individual members, 

if actually revealed and aggregated, would produce a better and quite different conclusion.315 

 

Though information cascades also occur in the real world, the ease with which online 

communications can reach vast numbers of people simultaneously means that the effects of 

information cascades are amplified online. It is likely that the ‘tipping point’ at which it 

becomes ‘rational for people to stop paying attention to their own information and to look 

to what others know’ is reached faster and more often with respect to online 

communications.316 And, ‘once an [online] information cascade gains momentum, it can be 

difficult to stop.’317 Social media platforms are particularly significant in creating and 

maintaining online information cascades.318 

 

Social media tools highlight popular information, laying the groundwork for its continued 

distribution … Consider social network sites like Facebook that recommend stories by 

‘people like you’. After seeing friends’ recommendations, users tend to endorse them. [It is] 

all too easy to push the ‘Like’ button and increase the visibility of a friend’s post. When 

filtering algorithms preferentially weight our friends’ information, as they often do, their 

recommendations are drawn from relatively homogenous groups. Social media tools 

 
312 Sunstein, ‘Believing False Rumors’ (n 292) 92–3, 95–6. 

313 Ibid 93. 

314 Ibid. 

315 Ibid. 

316 Citron, Hate Crimes in Cyberspace (n 10) 66. 

317 Ibid 67. 

318 Ibid. 
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surround us with ideas with which we already agree, which we then spread to others. And 

on it goes.319 

 

Search engines also contribute to the escalation of information cascades.320 

 

Popularity is at the heart of the tools that run most search engines. Search engines index, 

monitor, and analyze hyperlinks … to ascertain which sites best answer users’ queries. 

Google’s PageRank algorithm, for instance, ranks sites with the requisite search terms based 

upon the number and importance of their inbound links. Roughly speaking, if enough other 

pages link to a website using similar anchor text, it has a greater likelihood of achieving 

prominence in searches of that text. As websites accumulate more visitors and links, their 

prominence in search results continues, even if their information is untrustworthy.321 

 

Google’s ‘Autocomplete’ feature works in that way, by prompting search terms that other 

users have selected and recommended.322 ‘Google bombing’, whereby information cascades 

are used maliciously to manipulate search results, is a cyber harassment tactic all of its own.323 

Citron offers the following example: 

 

Consider how fast harassing posts spread after 4chan trolls targeted an eleven-year-old girl. 

Trolls exposed the girl’s real name, home address, telephone number, and social media 

accounts. They claimed that her father beat her and that she had tried to commit suicide. 

The posts went viral after social book-marking services and blogs picked them up. Typing 

the first three letters of the girl’s first name into Google produced search prompts featuring 

her name. Within days, there were thousands of web postings about her.324 

 

 
319 Ibid. 

320 Ibid. 

321 Ibid (emphasis in original). 

322 Ibid (citation omitted). 

323 Ibid 69–70. 

324 Ibid 66 (citations omitted). 
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A further example is the #SlaneGirl hashtag and accompanying images.325 Information 

cascades are also apparent in the campaigns of cyber harassment against women described 

below. Thus, while online information cascades allow for extremely efficacious dissemination 

of truthful information,326 they also allow for equally efficacious dissemination and 

accommodation of misleading and otherwise harmful conduct, including online sex-based 

vilification and the permissibility facts it (re)enacts. That is particularly the case given that 

search engines extend the accessibility of online sex-based vilification ‘not only in space, but 

in time’.327 

 

3.3  Cyber harassment of women and its manifestations 

 

3.3.1  Cyber harassment of women 

 

Citron defines cyber harassment as ‘involv[ing] the intentional infliction of substantial 

emotional distress accomplished by online speech that is persistent enough to amount to a 

“course of conduct” rather than an isolated incident.’328 Cyberstalking is cyber harassment 

that ‘causes a person to fear for his or her own safety or would cause a reasonable person to 

fear for his or her safety’.329 The ‘cyber’ label in relation to both practices captures the ways 

in which the Internet facilitates harassment and stalking, as well as the ways in which it 

‘exacerbates the injuries suffered’.330 For ease of reference, I use ‘cyber harassment’ going 

forward to refer to both cyber harassment and cyberstalking. 

 

 
325 See Eva Wiseman, ‘The Slane Girl Twitter Scandal Proves Women Can’t Make Mistakes’, The Guardian 

(online, 1 September 2013) <https://www.theguardian.com/lifeandstyle/2013/sep/01/slane-girl-twitter-

scandal-women>. 

326 See, eg, Citron, Hate Crimes in Cyberspace (n 10) 68–9. 

327 Anupam Chander, ‘Youthful Indiscretion in an Internet Age’ in Saul Levmore and Martha C Nussbaum 

(eds), The Offensive Internet: Speech, Privacy, and Reputation (Harvard University Press, 2010) 124, 124. 

328 Citron, Hate Crimes in Cyberspace (n 10) 3. 

329 Ibid (citation omitted). 

330 Ibid 4. See generally at 4–12. 

https://www.theguardian.com/lifeandstyle/2013/sep/01/slane-girl-twitter-scandal-women
https://www.theguardian.com/lifeandstyle/2013/sep/01/slane-girl-twitter-scandal-women
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Cyber harassment typically involves sustained and tactical campaigns engaging two or more 

of the manifestations of cyber harassment discussed below.331 

 

[It] involves threats of violence, privacy invasions, reputation-harming lies, calls for strangers 

to physically harm victims, and technological attacks. Victims’ inboxes are inundated with 

threatening e-mails accusing them of misdeeds. Fake online advertisements list victims’ 

contact information332 and availability for sex. Their nude photos appear on sites devoted to 

exacting revenge. On message boards and blogs, victims are falsely accused of having 

sexually transmitted infections, criminal records, and mental illnesses. Their social security 

numbers and medical conditions are published for all to see. Even if some abuse is taken 

down from a site, it quickly reappears on others. Victims’ sites are forced offline with 

distributed-denial-of-service attacks.333 

 

Campaigns of cyber harassment are often engaged in by ‘cyber mobs’ of more than one 

assailant.334 Anonymity and invisibility of assailants online make it difficult to measure the 

extent of any given mob.335 Relevantly, if individuals take part in mob-based campaigns, but 

do not themselves engage in a requisite course of conduct, it is unclear whether their behaviour 

would constitute offences under existing criminal laws.336 Though ‘the totality of their actions 

inflicts devastating harms … the abuse cannot be pinned on a particular person.’337 That is 

particularly the case given that the networking capabilities of online technologies allow for 

cyber mobs to form and work together in ways that may fall short of thresholds for joint 

criminal liability or accessory liability under existing criminal laws.338 

 
331 It may also involve conduct that is not properly described as ‘speech-based’ and that, therefore, is not 

discussed below (for example, distributed-denial-of-service-attacks). 

332 Publication online of victims’ personal information is sometimes referred to as ‘doxxing’. Doxxing is not 

discussed separately below, but may be employed as part of cyber harassment campaigns to aggravate harms to 

victims: see, eg, below nn 374–377 and accompanying text. 

333 Citron, Hate Crimes in Cyberspace (n 10) 3–4. 

334 Ibid 24. 

335 Ibid. 

336 Ibid. In the Australian context, for example, state and territory laws criminalise stalking. Those offences 

often target behaviour amounting to harassment, which typically requires that perpetrators have engaged in a 

course of relevant conduct: see, eg, Crimes Act 1958 (Vic), s 21A (‘Victorian Crimes Act’). 

337 Ibid. See also Manne (n 5) 62. 

338 In the Australian context, see, eg, Victorian Crimes Act (n 336) s 323(1). 
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Cyber harassment is often directed at women with public profiles. A relatively well-known 

example is that of American programmer and game developer Kathy Sierra, who maintained 

a popular blog on software development.339 

 

In 2007, anonymous individuals attacked Ms Sierra on her blog and two other websites. Posters 

suggested she deserved to have her throat slit, be suffocated, sexually violated, and hanged. They 

posted her home address and Social Security number. They posted doctored photographs of Ms 

Sierra: one picture featured her with a noose beside her neck; another depicted her screaming while 

being suffocated by lingerie. 340 

 

Women with public profiles may be particularly targeted when they speak openly about issues 

affecting women. In mid-2012, Anita Sarkeesian, an American feminist blogger and gamer, 

was targeted after starting a crowd-funding campaign to create a series of short films 

examining sexist stereotypes in video games.341  

 

Sarkeesian’s Feminist Frequency website provides a meticulous documentation of the ‘abusive 

cyber mob tactics’ she maintains were employed as part of a choreographed campaign 

intended to silence her. In a blog entitled ‘Harassing, Misogyny and Silencing on YouTube’, 

she posts an unedited screen shot of more than 100 abusive comments that were logged 

over a two-hour period beneath one of her videos on YouTube. These, she says, represent 

‘only a tiny fraction’ of the thousands of comments she received in total and include remarks 

such as[:] ‘She needs a good dicking, good luck finding it though’; ‘so you’re a bolshevik 

feminist jewess that hates White people … fucking ovendodger’; fuck you feminist fucks … 

fuck off faggo’[;] and ‘Back to the kitchen, cunt’. In another blog headlined ‘Image Based 

Harassment and Visual Misogyny’, Sarkeesian re-posts pornographic photo manipulations 

(such as images in which ejaculating penises have been edited onto her photograph) and 

‘rape drawings’ (including a picture of her being sexually assaulted by the Nintendo video 

game character Mario) that circulated so widely they reached the status of Internet memes. 

There are also screen shots of an online game called ‘Beat Up Anita Sarkeesian’[,] which 

 
339 Danielle Keats Citron, ‘Law’s Expressive Value in Combating Cyber Gender Harassment’ (2009) 108 

Michigan Law Review 373, 380 (citation omitted) (‘Law’s Expressive Value’). 

340 Ibid 380-1 (citations omitted). 

341 Jane, ‘Speaking the Unspeakable’ (n 310) 562 (citations omitted). 
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invites players to ‘punch this bitch in the face’. With each click, a photo of Sarkeesian 

becomes increasingly bloodied and bruised before it turns completely red.342 

 

Caroline Criado-Perez, a British feminist writer, headed a successful campaign to have Jane 

Austen’s image replace Charles Darwin’s on the English £10 note. 

 

When news broke, in July 2013, that the campaign had been successful, Criado-Perez 

received a flood of online abuse for more than a week. At its peak, she was receiving about 

a threat a minute, with men discussing in unequivocal detail how they would gang rape her, 

which parts of her body would be penetrated and exactly how they were going to kill her. 

Comments posted to her Twitter account included: ‘this … one just needs a good smashing 

up the arse’; ‘KISS YOUR PUSSY GOODBYE AS WE BREAK IT IRREPARABLY’; 

‘Everyone jump on the rape train’[;] and ‘If your friends survived rape they weren’t raped 

properly’. One of her numerous, anonymous critics created a Twitter account called 

@rapehernow.343 

 

When Criado-Perez spoke out about the abuse, including during media interviews, the 

campaign of invective against her escalated.344 

 

Twitter users posted what was said to be her home address, as well as messages such as, ‘I’m 

going to pistol whip you over and over until you lose consciousness … while your children 

… watch and then burn ur flesh.’ When a number of high-profile women pledged their 

support for Criado-Perez, they too were subjected to a flood of online communiqués 

promising they would be tracked down and raped or killed. The British Labour MP Stella 

Creasy received a message saying her breasts would be sliced off and eaten, as well as threats 

— issued from Twitter accounts with names such as ‘kill-creasy-now’ and ‘eat-creasy-now’ 

— such as[:] ‘YOU BETTER WATCH YOUR BACK … IM GONNA RAPE YOUR ASS 

AT 8PM AND PUT THE VIDEO ALL OVER THE INTERNET’; ‘If I meet you in an 

alley you will definitely get fucked’; ‘Hi slut … im going to cut off your head and then 

 
342 Ibid (citations omitted). 

343 Ibid 563 (citations omitted). 

344 Ibid. 
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FACEFUCK your silly little head’[;] and ‘I AM HERE AGAIN TO TELL YOU I WILL 

RAPE YOU TOMORROW AT 6PM’.345 

 

Citron also writes of 

  

[a] group called Anonymous [that] has devoted its efforts to coordinating attacks on specific 

women working and writing on the Web. The group gathers on message boards and wikis 

where it maintains a list of women’s websites that it has successfully shut down with … 

online harassment. The group reportedly takes credit for closing over 100 feminist sites and 

blogs.346 

 

Cyber harassment is not directed exclusively at high-profile women, however. Women may 

be targeted online merely for going about their daily lives. Jill Filipovic, now a writer, was 

targeted by anonymous posters on the social networking site AutoAdmit while she was a law 

student at New York University.347 

 

Under a thread entitled ‘can someone post a pic of Jill Hi [sic] from NYU?’, posters uploaded 

Ms Filipovic’s Facebook profile and picture. Posters made clear that they attended school 

with Ms Filipovic by noting, ‘I sat next to Jill F for an hour’. After a message thread asked: 

‘Any Jill F sightings yet’, posters responded that they had seen her around school. 

Anonymous posters threatened Ms Filipovic with rape: ‘I want to brutally rape that Jill slut’ 

and ‘she’s a normal sized girl that [I]’d bang violently’, ‘maybe you’d have to kill her 

afterward’. They created menacing message threads, such as ‘Official Jill Filipovic RAPE 

threat’ and ‘I have it on good authority that Jill F has rape fantasies’. Posters discussed photo-

 
345 Ibid (citations omitted). 

346 Citron, ‘Law’s Expressive Value’ (n 339) 383 (citations omitted). 

347 Citron provides the following description of AutoAdmit: 

AutoAdmit is a discussion board designed to help college and graduate students, but it is also used to 

harass (mostly female) students. The board attracts a significant amount of traffic, about a million 

visitors a month. Its operators generate income by hosting advertisements on their site through an 

arrangement with Google AdSense. 

Citron, Hate Crimes in Cyberspace (n 10) 39. Jill Filipovic does now have a public profile. 
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shopping a picture of Ms Filipovic’s head onto a porn star’s body and claimed that she had 

[had] a number of abortions.348 

 

Citron describes a similar campaign of cyber harassment against ‘Nancy Andrews’, a student 

at Yale Law School, as part of a 2005 ‘contest’ that took place via AutoAdmit called 

‘T14talent — The Most Appealing Women @ Top Law Schools’.349 As part of the ‘contest’, 

AutoAdmit hosted discussions about women law students from several American 

universities, including Boston University, Harvard, Northwestern, New York University, 

Virginia, and Yale.350 

 

3.3.2  Threats and violent invective 

 

Threats and violent invective constitute particularly virulent manifestations of the cyber 

harassment of women. For example, in addition to the examples quoted above, someone 

commenting on Sierra’s blog under the name ‘Hitler’ wrote: ‘Better watch your back on the 

streets whore … Be a pity if you turned up in the gutter where you belong, with a machete 

shoved in that self-righteous little cunt of yours’.351 Another commentator, ‘Rev ED’, wrote 

that he wanted to have ‘open season’ on Sierra with ‘flex memory foam allowing you to beat 

this bitch with a bat, raise really big welts that go away after an hour, so you can start again’.352 

 

Threats may also be implicit in violent invective framed as ‘correctives’. Jane notes that 

‘constructions along the lines of “what you need is a good [insert graphic sexual act] to put 

you right” appear with such astounding regularity, they constitute an e-bile meme.’353 For 

example, ‘Which female [Yale Law School] students would you sodomize’ was a thread on 

AutoAdmit that formed part of the 2005 campaigns of harassment against law students 

 
348 Citron, ‘Law’s Expressive Value’ (n 339) 381–2. 

349 Citron, Hate Crimes in Cyberspace (n 10) 39–45. ‘Nancy Andrews’ is a pseudonym: at 39. 

350 It is unclear whether the attacks on Filipovic took place as part of those discussions. 

351 Citron, Hate Crimes in Cyberspace (n 10) 36. 

352 Ibid. 

353 Jane, ‘Understanding E-Bile’ (n 233) 533. 
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described above.354 As part of that thread, one poster suggested about Andrews that ‘clearly 

she deserves to be raped so that her little fantasy world can be shattered by real life’.355 

Another post reading ‘I’m 98% sure that she should be raped (if only in Internet Land) … 

Maybe you’d have to kill her after’, appeared on an AutoAdmit thread entitled ‘Be honest, 

everyone here would FUCK THE SHIT out of Jill Feministe’.356 

 

Image-based threats and violent invective are also regularly directed at and about women 

online. As described above, Sarkeesian was subjected to ‘rape drawings’, as well as the ‘game’ 

‘Beat Up Anita Sarkeesian’, which depicted her ‘bloodied and bruised’ and invited players to 

‘punch this bitch in the face’.357 

 

3.3.3  Sexualised invective 

 

Sexualised invective as a manifestation of the cyber harassment of women often seeks to 

‘expose … victims’ sexuality in humiliating ways’.358 For example, women may be ‘equated 

with their sexual organs’, which are ‘often described as diseased’.359 ‘[Doe II of YLS] has huge 

fake titties’360 and ‘just don’t FUCK her, she has herpes’361 appeared on an AutoAdmit thread 

as part of the cyber harassment of the law students described above. 4chan’s ‘random’ forum, 

known as ‘/b/’, ‘attracts over 300,000 posts per day’.362 On it, ‘a common response to 

someone claiming to be a woman is “tits or GTFO” (meaning “post a topless photo or get 

the fuck out”).’363 Women may also be shamed with allegations of promiscuity or ‘labeled 

 
354 Citron, Hate Crimes in Cyberspace (n 10) 39. 

355 Ibid 39–40. 

356 Nussbaum, ‘Objectification and Internet Misogyny’ (n 9) 74, referring to attacks on two Yale law students 

on AutoAdmit. It appears that ‘Jill’ in this example might be Filipovic, though that it is not entirely clear. 

357 Jane, ‘Speaking the Unspeakable’ (n 310) 562 (citations omitted). 

358 Citron, Hate Crimes in Cyberspace (n 10) 16. 

359 Ibid. 

360 Nussbaum, ‘Objectification and Internet Misogyny’ (n 9) 73. 

361 Ibid. 

362 Citron, Hate Crimes in Cyberspace (n 10) 53 (citation omitted). 

363 Ibid. 
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sexual deviants’.364 Brian Leiter cites an example framed as if said by a targeted woman: ‘i (sic) 

cum hard each time my cunt shits out a dead baby’.365 The use of ‘whore’, ‘slut’, ‘tramp’, and 

similar is almost ubiquitous with the cyber harassment of women. ‘Get a life you two dollar 

whore blogger’ is an example of sexualised invective directed at a journalist in response to a 

blog post she wrote about a film.366 

 

Sexualised invective is often deployed against women online in combination with explicit or 

implicit threats of sexual violence. As such, it may, in many instances, also be characterised 

as threats and violent invective. An example directed at a female blogger reads: ‘I will fuck 

your ass to death you filthy fucking whore, your only worth on this planet is as a warm hole 

to stick my cock in’.367 Other examples include: ‘she’s a normal-sized girl that I’d bang 

violently’,368 which is quoted above, and ‘fuck off you boring slut … i hope someone slits 

your throat and cums down your gob’.369 

 

Finally, sexualised invective may also be image based. Targeted women may be bombarded 

with sexually explicit images, including images depicting rape and other sexual violence. 

Targeted women may themselves be depicted in doctored pornographic images, including 

‘deepfake’ pornography (for example, ‘on their knees with penises ejaculating in their faces, 

or tied up and [being] raped from behind’370). Of course, images of that nature may also 

constitute threats and violent invective, rather than ‘mere’ sexualised invective. They may 

often also constitute non-consensual pornography. 

 

 
364 Ibid 16. 

365 Leiter (n 245) 158. 

366 Citron, Hate Crimes in Cyberspace (n 10) 61. 

367 Ibid 16 (citation omitted). 

368 Nussbaum, ‘Objectification and Internet Misogyny’ (n 9) 74. 

369 Citron, Hate Crimes in Cyberspace (n 10) 35–36. 

370 Ibid 16. 
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3.3.4  Non-consensual pornography 

 

The production and distribution of ‘non-consensual pornography’ of women is a further 

manifestation of the cyber harassment of women. Citron and Mary Anne Franks define non-

consensual pornography, sometimes referred to as ‘revenge pornography’, as involving 

 

the distribution of sexually graphic images of individuals without their consent. This includes 

images originally obtained without consent (eg, hidden recordings or recordings of sexual 

assaults) as well as images originally obtained with consent, usually within the context of a 

private or confidential relationship (eg, images consensually given to an intimate partner who 

later distributes them without consent … ).371 

 

Increasingly, non-consensual pornography may involve the production and distribution of 

doctored or deepfake pornographic images of women.372 

 

Though the non-consensual distribution of sexually graphic images makes up the core of Citron 

and Franks’ definition of non-consensual pornography, online distribution vastly magnifies its 

harms.373 For example, in the online context, distribution may also be accompanied by 

‘doxxing’, whereby victims’ personal information is shared alongside their images, potentially 

with thousands or even millions of consumers.374 Citron and Franks offer the following 

account: 

 

‘Jane’ allowed her ex-boyfriend to photograph her naked because, as he assured her, it would 

be for his eyes only. After their breakup, he betrayed her trust. On a popular ‘revenge porn’ 

site, he uploaded her naked photo along with her contact information. Jane received e-mails, 

calls, and Facebook friend requests from strangers, many of whom wanted sex.375 

 
371 Citron and Franks (n 220) 346. 

372 See, eg, Bobby Chesney and Danielle Keats Citron, ‘Deep Fakes: A Looming Challenge for Privacy, 

Democracy, and National Security’ (2019) 107 California Law Review 1753, 1757, 1772–3. 

373 Citron and Franks (n 220) 350. 

374 Ibid 350–1. 

375 Ibid 345 (citations omitted). 
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Another victim similarly had her nude photograph, home address, and Facebook profile 

posted on a pornography site.376 Another’s ex-boyfriend posted her nude photographs on 23 

adult websites alongside an ‘advertisement’ stating that she wanted ‘no strings attached’ 

masochistic sex.377 Other victims’ photographs appear on so-called ‘slut-shaming’ sites.378 

 

Non-consensual pornography is a form of sexualised invective, in that it is speech that seeks 

to present targeted women’s sexuality in demeaning ways, often accompanied by threats and 

violent invective, as in the examples cited above. Other authors have argued for 

conceptualising the harms of non-consensual pornography as distinct from more general 

understandings of vilifying speech.379 As I argue below, however, non-consensual 

pornography, properly conceptualised, is also a category of sex-based speech that does what 

sex-based vilification does. That is, in accordance with my functional theory of harm, it is a 

category of speech act that systemically subordinates and silences women on the basis of 

their sex, similarly to other categories of sex-based vilification.  

 

A significant hurdle to the sensible regulation of harmful sex-based speech as sex-based 

vilification is the tendency to conceptualise such speech as occurring distinctly and 

sporadically, as opposed to relatedly and reinforcingly in ways that both reflect and 

(re)constitute women’s structural oppression to men in patriarchal societies. Given that non-

consensual pornography of women constitutes the systemic subordination and silencing of 

women on the basis of their sex, it ought to be treated accordingly, as sex-based vilification. 

In any case, conceptualising non-consensual pornography as sex-based vilification does not 

preclude arguments that it ought additionally to be regulated as constituting existing civil or 

criminal offences. Nor does it preclude arguments that it warrants the creation of its own 

civil or criminal offences.380 It seems relatively uncontroversial that speech acts, including 

 
376 Ibid 351. 

377 Ibid 357. 

378 Ibid 353. 

379 See, eg, Andrew Koppelman, ‘Revenge Pornography and First Amendment Exceptions’ (2016) 65 Emory 

Law Journal 661. 

380 Citron and Franks (n 220) 345. 
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speech acts of non-consensual pornography, simultaneously may be characterised as sex-

based vilification and any number of other categories of harmful conduct. 

 

3.3.5  Other objectifying speech 

 

Cyber harassment of women may also comprise other objectifying speech that treats women 

as for use on the basis of their sex, but that arguably does not amount to threats and violent 

invective, sexualised invective, or non-consensual pornography. Consider the following 

example of a blog post entitled ‘35 Pretty Girls Who Became Fat and Ugly’ that appears on 

the ‘Manosphere’ website ‘Return of Kings’.381 The main text of the post reads: 

 

It is a fact that thin girls destroy their beauty after substantial weight gain. The ‘beauty at 

every size’ concept is a feminist fantasy that enables women to overeat and look unattractive 

without feeling guilt and shame. While I don’t believe in aggressively bullying women, I hope 

that the women below realize that they looked healthier and prettier when they had a normal 

human figure. There is no reason to present the worst version of yourself to the world. 

 

Warning: the images you are about to see are deeply upsetting.382 

 

Underneath that text, there appear more than 70 photographs of women ‘before and after’ 

their supposed weight gain.383 The women are not named, but their faces are shown.384 The 

Manosphere is replete with similarly objectifying sex-based speech on a range of matters, 

 
381 Return of Kings (Web Page, 1 October 2018) <www.returnofkings.com>. The Manosphere is an informal 

online collection of anti-feminist, ‘men’s rights’ websites and forums that is often associated with the far right 

or the ‘alt-right’: see, eg, Emma A Jane, ‘Systemic Misogyny Exposed: Translating Rapeglish from the 

Manosphere with a Random Rape Threat Generator’ (2018) 21(6) International Journal of Cultural Studies 661, 662 

(‘Systemic Misogyny Exposed’). 

382 Roosh Valizadeh, ‘35 Pretty Girls Who Became Fat and Ugly’, Return of Kings (Web Page, 22 September 

2015) <http://www.returnofkings.com/71115/35-pretty-girls-who-became-fat-and-ugly>. 

383 Ibid.  

384 Ibid.  

http://www.returnofkings.com/
http://www.returnofkings.com/71115/35-pretty-girls-who-became-fat-and-ugly
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often including identifying information of targeted women.385 The phrase ‘back to the 

kitchen’, directed at Sarkeesian as part of her cyber harassment,386 also constitutes other 

objectifying speech. I discuss in detail what constitutes speech acts of objectification below. 

 

3.3.6  Other contemptuous speech 

 

I use ‘other contemptuous speech’ to refer to manifestations of the cyber harassment of 

women that treat women as inferior on the basis of their sex, but that arguably do not amount 

to threats and violent invective, sexualised invective, non-consensual pornography, or other 

objectifying speech. For example, the use of ‘bitch’ to refer to women is almost ubiquitous 

with the cyber harassment of women.387 The treatment of women as desiring or enjoying 

pain and degradation, as apparent in the example quoted above of ‘i (sic) cum hard each time 

my cunt shits out a dead baby’, framed as if said by a targeted woman,388 also constitutes, at 

least, other contemptuous speech. 

 

3.3.7  Intersectionality 

 

It is important to acknowledge that the manifestations of cyber harassment discussed above 

are often experienced by women intersectionally, along the lines of race, religion, sexuality, 

gender identity, class, disability, and so on.389 As noted above, there is evidence to suggest 

that women of colour, lesbians, and gender non-conforming women, for instance, are 

targeted with particular virulence, both in terms of the prevalence and nature of cyber 

harassment to which they are subjected.390 According to posters engaging in the cyber 

harassment campaign against Andrews, for example, 

 
385 See, eg, Jane, ‘Systemic Misogyny Exposed’ (n 381). 

386 See above nn 341–342 and accompanying text. 

387 See, eg, above nn 342, 352 and accompanying text.  

388 Leiter (n 245) 158. 

389 Intersectionality is a theoretical framework pioneered by Kimberlé Crenshaw. For an account of harmful 

speech at the intersections of sex and race, see Crenshaw (n 196). 

390 Citron, Hate Crimes in Cyberspace (n 10) 13–16. See also Citron, ‘Law’s Expressive Value’ (n 339) 380. 
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the law student’s low LSAT score proved she got into Yale Law School only because she is 

a ‘nigger’. Others said she got into Stanford and Yale because she is Muslim. Poster ‘yalelaw’ 

claimed she bribed her way into Yale, helped by a lesbian affair with the dean of 

admissions.391 

 

Similarly, ‘so you’re a bolshevik feminist jewess that hates White people … fucking 

ovendodger’ and ‘fuck off faggo’, directed at Sarkeesian,392 prima facie purport to vilify her 

on the basis not only of her sex, but also of her religion, race, and sexuality. 

 

3.4 Manifestations of the cyber harassment of women as sex-

based 

 

In order to constitute sex-based vilification pursuant to my functional theory of harm, the 

manifestations of the cyber harassment of women described above must be capable of 

characterisation as speech acts directed at and about women on the basis of their sex. Threats 

and violent invective, sexualised invective, non-consensual pornography, other objectifying 

speech, and other contemptuous speech are sex-based in at least three ways. First, they are 

sex-based in that they are speech acts that are directed predominantly at and about women 

as compared to at and about men.393 A study conducted by the University of Maryland’s 

Electrical Engineering and Computer Department, for example, 

 

studied the threat of attacks associated with the chat medium Internet Relay Chat. 

Researchers found that users with female names received on average 100 ‘malicious private 

messages’, which the study defined as ‘sexually explicit or threatening language’, whereas 

users with male names received only 3.7. According to the study, the ‘experiment show[ed] 

that the user gender has a significant impact on one component of the attack threat (ie, the 

number of malicious private messages received for which the female bots received more 

 
391 Citron, Hate Crimes in Cyberspace (n 10) 40 (citations omitted). 

392 See above nn 341–342 and accompanying text. 

393 Citron, ‘Law’s Expressive Value’ (n 339) 378–9; Jane, ‘Understanding E-Bile’ (n 233) 536; Megarry (n 24) 51 

(citations omitted). 
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than 25 times more private messages than the male bots … )’ and ‘no significant impact on 

the other components on the attack threat’ such as attempts to send files to users and links 

sent to users. The study [also] explained that … ‘male human users specifically targeted 

female users’.394 

 

Second, the manifestations of the cyber harassment of women discussed above are sex-based 

linguistically. That may manifest explicitly. For example, one woman ‘explained that of the 

nearly 200 comments [constituting manifestations of cyber harassment that she had 

received], only [three] failed to mention her gender in a disparaging or threatening manner.’395 

It may also manifest implicitly, in systemic ways. Manifestations of the cyber harassment of 

women often rely on ad hominem invective and in particular on ‘hyperbolic imagery of graphic 

— often sexualized — violence’.396 Citron argues that ‘examples of cyber gender harassment 

show that it routinely involves threats of rape and other forms of sexual violence.’397 Jane 

argues that online speech directed at and about women in those terms ‘has become 

normalized to the extent that threatening rape has become the modus operandi for those 

wishing to critique female commentators.’398 As sexual violence is a constitutive aspect of 

women’s oppression to men in patriarchal societies,399 threats of sexual violence directed at 

and about women are sex-based. Manifestations of the cyber harassment of women are also 

rife with sex-based stereotypes; they encompass ‘(new) articulation[s] of (old) sexualising 

misogyny’.400 Citron argues that 

 

[e]xamples of cyber gender harassment show that it … often reduces targeted women to 

sexual objects and includes humiliating comments that reinforce gender-constructed 

 
394 Citron, ‘Law’s Expressive Value’ (n 339) 379 (citations omitted).  

395 Ibid 383. 

396 Jane, ‘Understanding E-Bile’ (n 233) 533. Jane notes that ‘such aggression sometimes manifests as a direct 

threat, but most commonly appears in the form of hostile wishful thinking, such as “I hope you get raped with 

a chainsaw”’: at 533 (citation omitted). 

397 Citron, ‘Law’s Expressive Value’ (n 339) 380 (citations omitted). 

398 Jane, ‘Understanding E-Bile’ (n 233) 535.  

399 See above n 121 and accompanying text. 

400 Jane, ‘Speaking the Unspeakable’ (n 310) 559. 



97 

 

stereotypes, such as ‘[w]ho let this woman out of the kitchen?’ and ‘why don’t you make 

yourself useful and go have a baby’.401 

 

Similarly, Jane’s work demonstrates that 

 

[e]-bile targeting women commonly includes charges of unintelligence, hysteria, and ugliness; 

these are then combined with threats and/or fantasies of violent sex acts which are often 

framed as ‘correctives’.402 

 

Paradoxically, ‘female targets are dismissed as both unacceptably unattractive man haters and 

hypersexual sluts who are inviting sexual attention or sexual attacks.’403 Thus, 

 

[t]he cyber medium is new but the e-bile message has roots in a much older discursive 

tradition: one which insists women are inferior and that their primary function is to provide 

sexual gratification for men — and then denigrates them for this self-same 

characterisation.404 

 

As part of her research on the #mencallmethings hashtag on Twitter, Jessica Megarry found 

that many comments captured by the hashtag ‘displayed a preoccupation with physical 

appearance and suggested that a woman’s worth and value lie in her sexual appeal to men.’405 

Accordingly, ‘in a paradigm where women are consistently valued by their attractiveness to 

men, unattractiveness is seen to be the highest form of insult.’406 Moreover, ‘many comments 

shared in the hashtag such as “fuck that cunt, I would with my fist” … implicitly rely upon 

 
401 Citron, ‘Law’s Expressive Value’ (n 339) (citations omitted). 

402 Jane, ‘Understanding E-Bile’ (n 233) 533. 

403 Ibid 533. 

404 Jane, ‘Speaking the Unspeakable’ (n 310) 566. 

405 Megarry (n 24) 50. 

406 Ibid. 
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pornographic images and language in order to insult and degrade women’.407 They highlight 

that ‘women’s bodies are uniquely sexed bodies in patriarchal society’.408  

 

When a particular woman’s behaviour is perceived as deviant from the norm of submissive 

femininity, the #mencallmethings conversation suggests that the type of harassment she 

receives is particularly reliant on positioning women as sex objects. Alongside remarks 

reposted in the hashtag which were concerned with ‘weight, breast size, hotness, lack of 

hotness’ … were insinuations that no man ‘would want to date an egotistical, finger-wagging 

bitch … other than to fuck [her]’.409 

 

So, ‘whether attackers reduce women to their sexual body parts, threaten rape, or invoke 

demeaning, gendered stereotypes’, it is clear from the sex-based language permeating 

manifestations of the cyber harassment of women that targeted women are harassed on the 

basis of their sex.410 Further, as Jane notes, although online invective has been in circulation 

for many years, ‘its rhetorical construct has remained remarkably stable over time’.411 Megarry 

argues similarly that while 

 

aggressive harassment women receive online is more frequently directed at women who 

contribute to public debates, harassers relied on the same material regardless of whether the 

women (sic) they were attacking was a feminist, simply working in the public eye, or an 

unknown social media user.412 

 

 
407 Ibid (citations omitted). 

408 Ibid, citing Jan Jindy Pettman, Worlding Women: A Feminist International Politics (Allen and Unwin, 1996) 8. 

409 Megarry (n 24) 50 (citations omitted). 

410 Citron, ‘Law’s Expressive Value’ (n 339) 384. 

411 Jane, ‘Speaking the Unspeakable’ (n 310) 560. Jane notes, for example, that ‘a prescription of coerced sex as 

an all-purpose corrective emailed to an Australian newspaper columnist more than a decade ago, reads almost 

identically to tweets being sent to female politicians in the UK in 2013’: at 565. 

412 Megarry (n 24) 50 (emphasis in original) (citations omitted). 
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Noting the ‘overwhelmingly impersonal, repetitive, stereotyped quality’ of abuse, Sady Doyle 

argues that ‘all of us are being called the same things, in the same tone’.413 

 

What matters is not which guys said it: What matters is that, when you put their statements 

side-by-side, they all sound like the exact same guy. And when you look at what they’re saying, 

how similar these slurs and insults and threats we get actually are, they always sound like 

they’re speaking to the exact same woman. When men are using the same insults and sentiments 

to shut down women … we know that it’s not about us; it’s about gender.414 

 

Likewise, Megarry’s work on the #mencallmethings hashtag 

 

conveys that all the women involved were subjected to a particular kind of online abuse 

which can only be used against the female sex in patriarchal society. When a woman hears 

that she is ‘Evil/Hysteric/Easily Offended … ’ it is understood to be insulting in a context 

where masculinity is defined by such qualities as goodness, rationality and level headedness 

… Within our linguistic and metaphorical schema it is not intuitive to refer to a man as a 

‘bitter hag’ … or a ‘spiteful unrapeable fuckpig’ … as such images pertain specifically to the 

female condition and suggest that inequality has been inscribed in the language itself.415 

 

Notably, prima facie harmful online speech is often characteristically anti-female and may 

constitute sex-based vilification of women even when it is directed at men. 

 

[E]-bile aimed at men … commonly impugns their masculinity via derogatory homophobia 

or the suggestion that they suffer some kind of micropenile disorder; they have, in other 

words, vanishingly small penises. If aesthetic criticisms are involved, they usually take the 

form of attacks on the physical appearance of male targets’ female partners or family 

members.416 

 
413 Sady Doyle, ‘But How Do You Know It’s Sexist: The #MenCallMeThings Round-Up’ Tiger Beatdown (Web 

Page, 10 November 2011) <http:www.tigerbeatdown.com/2011/11/10/but-how-do-you-know-its-sexist-the-

mencallmethings-round-up/>. 

414 Ibid. 

415 Megarry (n 24) 50 (citations omitted). 

416 Jane, ‘Speaking the Unspeakable’ (n 310) 533. See also Citron, Hate Crimes in Cyberspace (n 10) 15. 
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There is a third important way in which the manifestations of the cyber harassment of 

women described above are sex-based. Such utterances ‘convey the message that the internet 

is a male space to which women have limited access, and communicate to women that their 

presence online is tolerated only on the basis of their … value and appeal to men.’417 That is, 

threats and violent invective, sexualised invective, non-consensual pornography, other 

objectifying speech, and other contemptuous speech are sex-based functionally. They do things 

in the world, and those things are sex-based. They are speech acts that constitutively, in an 

illocutionary sense, and causally, in a perlocutionary sense, reflect and (re)enact patriarchal 

oppression in patriarchal societies.418 There is more than one way to make sense of that claim, 

including in accordance with my functional theory of harm, which I apply below. Consider 

it for the moment in the context of Kate Manne’s recent reconceptualisation of misogyny as 

‘the “law enforcement” branch of a patriarchal order, which has the overall function of 

policing and enforcing its governing ideology.’419 

 

Constitutively speaking, misogyny in a social environment comprises the hostile forces that 

 

(a) will tend to be faced by a (wider or narrower) class of girls and women because 

they are girls and women in that (more or less fully specified) social position; 

and 

(b) serve to police and enforce a patriarchal order, instantiated in relation to other 

intersecting systems of domination and disadvantage that apply to the relevant 

class of girls and women … 

 

And, as a substantive matter of fact, these misogynistic social forces will … often target girls and 

women (in the relevant class) for actual, perceived, or representative challenges to or 

 
417 Megarry (n 24) 50. 

418 The examples discussed in this chapter have an American, Australian, and British focus, which reflects the 

literature from which they are drawn. However, similar speech acts are also directed at and about women 

located in other jurisdictions: see, eg, Citron, Hate Crimes in Cyberspace (n 10) 21. 

419 Manne (n 5) 63 (emphasis in original). 
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violations of applicable patriarchal norms and expectations (again, operating in conjunction 

with applicable intersecting oppressive forces).420 

 

Manne’s account of misogyny does not conceptualise women’s oppression in patriarchal 

societies as being primarily an aspect of women’s failure to be recognised as human in those 

societies.421 Instead, she argues that to treat someone as existing only in terms of her utility 

to others is at once consistent with recognition of her humanity and her dehumanisation. 

That is, one can recognise someone as human and nevertheless treat her as something less 

than (wholly) human. 

 

Women may not be simply human beings but positioned as human givers when it comes to the 

dominant men who look to them for various kinds of moral support … She is not allowed 

to be in the same ways as he is. She will tend to be in trouble when she does not give enough, 

or to the right people, in the right way, or in the right spirit. And if she errs on this score, or 

asks for something of the same support or attention on her own behalf, there is a risk of 

misogynist resentment, punishment, and indignation.422 

 

Manne’s focus is on a particular aspect of misogyny’s ‘key dynamics in practice’;423 what she 

describes as involving ‘men drawing on women in asymmetrical moral support roles’.424 ‘Moral 

support roles’ may mean any number of things that men, in particular, relatively privileged 

men, feel entitled to rely on particular classes of women or women generally for, including 

‘nurturing, comfort, care, and sexual, emotional, and reproductive labour’.425 Misogyny, as 

the law enforcement arm of that patriarchal order, in which women are permitted to exist 

only in ways that are of utility to men, ‘serves to police and enforce these social roles and 

extract moral goods and resources from such women — as well as protesting her (sic) 

nonappearance or supposed negligence or betrayal.’426 Accordingly, threats and violent 

 
420 Ibid (emphasis in original). 

421 Ibid 19. 

422 Ibid (emphasis in original). 

423 Ibid xiii. 

424 Ibid (emphasis in original). 

425 Ibid. 

426 Ibid xiv. 
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invective, sexualised invective, non-consensual pornography, other objectifying speech, and 

other contemptuous speech may be conceived of as punitive, corrective acts in response to 

perceived sex-based norm violations by the women at whom they are directed or, more 

accurately, by classes of women whom the targeted women are perceived to represent. 

Specifically, they function to punish and correct women merely for existing visibly in public 

life, which has traditionally been a male domain, and for abdicating their ‘womanly’ moral 

support roles in order to so exist. They therein constitute discriminatory treatment of 

women, not just ways of talking about them, and are about (classes of) women generally, on 

the basis of their sex, even as they are directed at particular women.427 As I argue below, in 

so treating women, they constitute speech acts of ranking and legitimating the treatment of 

women as inferior and/or for use on the basis of their sex. That is, each of the manifestations 

of the cyber harassment of women of threats and violent invective, sexualised invective, non-

consensual pornography, other objectifying speech, and other contemptuous speech 

constitutes the systemic subordination and silencing of women on the basis of their sex and, 

thus, is a category of sex based vilification pursuant to my functional theory of harm. 

 

3.5 Manifestations of the cyber harassment of women as sex-

based vilification 

 

3.5.1 Threats and violent invective, sexualised invective, non-consensual 

pornography, and other objectifying speech as discriminatory 

treatment of women as for use 

 

(a)  A framework for objectification 

 

Threats and violent invective, sexualised invective, non-consensual pornography, and other 

objectifying speech constitute the treatment of women as for use. Consider the utterance: ‘I 

am going to rape you!’, directed at a woman blogger by an anonymous speaker. In uttering 

those words, the speaker threatens the blogger with violence. He also does something 

 
427 See also ibid xviii. 
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further. He puts her in her place. He asserts, in the clearest possible terms, that she is violable, 

something to be raped. He treats her autonomy as permissible to be overpowered. He treats 

her feelings as permissible to be overlooked. He treats her body as permissible to be broken 

or broken into. Though he ought to treat her as someone, he treats her as something, to do 

with her what he wills. The utterance ‘I am going to rape you!’, like other speech acts 

constituting threats and violent invective, is a speech act of objectification; it constitutes 

‘treating as an object what is really not an object, what is, in fact, a human being.’428 

 

Objectification, historically a Kantian notion,429 is an oft-discussed concept in feminist 

scholarship. In feminism, it is associated in particular with the work of Andrea Dworkin and 

MacKinnon and is central to their conceptualisation of some pornography as speech that 

subordinates and silences women.430 For example, their definition of pornography includes 

the depiction of women ‘dehumanized as sexual objects, things or commodities’ or as 

‘reduced to body parts’.431 For Andrea Dworkin and MacKinnon, as for many feminists, 

sexual objectification of women, in particular, is ‘not a trivial but a central problem in 

women’s lives, and the opposition to it is at the very heart of feminist politics’.432 

Objectification, including sexual objectification, is also a central and unifying theme with 

respect to the manifestations of the cyber harassment of women of threats and violent 

invective, sexualised invective, non-consensual pornography, other objectifying speech, and 

other contemptuous speech. 

 

In her essay, ‘Objectification’, Nussbaum describes objectification as ‘not only a slippery, but 

also a multiple, concept’ and draws together Kantian and feminist thinking on the topic.433 

 
428 Nussbaum, ‘Objectification’ (n 45) 257 (emphasis in original). 

429 See, eg, Barbara Herman, ‘Could It Be Worth Thinking About Kant on Sex and Marriage?’ in Louise Antony 

and Charlotte Witt (eds), A Mind of One’s Own: Feminist Essays on Reason and Objectivity (Westview Press, 1993) 

49. In feminist analysis, sexual objectification is seen as reflecting and (re)constituting structural inequality, 

whereas Kant does not conceptualise sexual objectification as sex-based or gendered: Nussbaum, 

‘Objectification’ (n 45) 267. 

430 See, eg, their definition of pornography in above n 110. 

431 See above n 110. 

432 Nussbaum, ‘Objectification’ (n 45) 250. 

433 Ibid 251. 
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She proposes a cluster concept of ‘at least seven distinct ways of behaving introduced by the 

term [objectification], none of which implies any of the others, though there are many 

complex connections among them.’434 Each of Nussbaum’s ways of behaving ‘is a feature of 

our treatment of things, though of course we do not treat all things as objects in all of these 

ways.’435 ‘What objectification is’, she argues, ‘is to treat a human being in one or more of 

these ways’.436 

 

1. Instrumentality: The objectifier treats the object as a tool of his or her purposes. 

2. Denial of autonomy: The objectifier treats the object as lacking in autonomy and self-

determination. 

3. Inertness: The objectifier treats the object as lacking in agency, and perhaps also in 

activity. 

4. Fungibility: The objectifier treats the object as interchangeable (a) with other objects of 

the same type, and/or (b) with objects of other types. 

5. Violability: The objectifier treats the object as lacking in boundary-integrity, as something 

that it is permissible to break up, smash, break into. 

6. Ownership: The objectifier treats the object as something that is owned by another, can 

be bought or sold, etc. 

7. Denial of subjectivity: The objectifier treats the object as something whose experience and 

feelings (if any) need not be taken into account.437 

 

Denial of autonomy and instrumentality are, on Nussbaum’s account, the most pertinent of 

the modes of treatment she lists. 

 

It seems difficult if not impossible to imagine a case in which an inanimate object is treated 

as autonomous, though we can certainly imagine exceptions to all the others. And treating 

an item as autonomous seems to entail treating it as noninstrumental, as not simply inert, as 

not owned, and as not something whose feelings need not be taken into account … 

 
434 Ibid. 

435 Ibid 257. 

436 Ibid 258. 

437 Ibid 257 (emphasis in original). 
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On the other hand, there is one way in which instrumentality seems to be the most morally 

exigent notion. We can think of many cases in which it is permissible to treat a person or 

thing as nonautonomous ([a] Monet painting, one’s pets, one’s small children), and yet 

inappropriate to treat the object merely or primarily as a tool of our own purposes.438 

 

Moreover, she argues, instrumentality is the only item on the list that is always morally 

problematic. 

 

[T]he treatment of human beings as tools of the purposes of another, is always morally 

problematic; if it does not take place in a larger context of regard for humanity, it is a central 

form of the morally objectionable.439 

 

Nussbaum suggests further that non-instrumentality, or treating someone as an end in 

herself, may entail treating that person as autonomous, at least in the case of adult human 

beings.440 While I agree with that suggestion for the most part, the matter is complicated at 

least in relation to those adults for whom questions of capacity are relevant. Putting aside 

unsettled questions around what autonomy actually is, my point becomes apparent, for 

example, in the case of a mentally incapacitated person, whom one may morally consider as 

lacking in autonomy, but whom one nevertheless may not morally consider as a tool of one’s 

own purposes. Any moral treatment of her must encompass the fullest possible regard of 

her interests and subjectivity (her feelings, desires, and so on). Similarly, you might 

‘confiscate’ the mobile phone of a close friend in order to prevent her from ‘drunk-dialling’ 

a former partner and embarrassing herself. In doing so, you are denying her autonomy, but 

it would not be correct to suggest that you are instrumentalising her. Nussbaum’s suggestion 

that treating someone as autonomous entails treating that person as non-instrumental can 

also be problematic. You might be described as ‘using’ a sexual partner, for example, if you 

deny her subjectivity by treating her as someone whose experience and feelings need not to 

be taken into account. That may be so notwithstanding that you do not deny her autonomy, 

 
438 Ibid 260–1 (emphasis in original). 

439 Ibid 289–90. 

440 Ibid 261. 
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in the sense that you understand her as ‘free to walk away’ and allow her to ‘walk away’ if she 

so chooses. Whether those and like scenarios mean that treating-as-subjective ought to be 

prioritised in Nussbaum’s analysis alongside treating-as-autonomous and non-

instrumentality is a question that is unnecessary to consider here in detail. Suffice to say, 

denial of autonomy and instrumentality may not be as closely correlated as Nussbaum 

suggests. 

 

Langton also disagrees with Nussbaum’s suggestion that instrumentality and autonomy-

denial are mutually entailing. In her essay, ‘Autonomy-Denial in Objectification’, which 

Nussbaum writes of approvingly,441 Langton identifies Nussbaum’s conceptualisation as 

giving content to the idea of objectification primarily ‘by teasing out a number of features 

associated with objecthood: an object lacks autonomy, lacks subjectivity’, and so on.442 She 

goes on to helpfully augment Nussbaum’s cluster concept by shifting the focus in ‘treating 

as an object’ from ‘what an “object” is … [to] what “treating as” amounts to’.443 That shift in 

focus brings to the fore the functionality of objectifying speech. In engaging in objectifying 

speech and by engaging in objectifying speech, what are speakers doing? ‘Treating’, argues 

Langton, ‘may be a matter of attitude or act: it may be a matter of how one depicts or 

represents someone, or a matter of what one more actively does to someone.’444 In that vein, 

Langton conceptualises Nussbaum’s ‘denial of autonomy’ as potentially encompassing either 

‘non-attribution of autonomy’ or ‘violation of autonomy’. 

 

I take it that non-attribution is primarily a matter of attitude, while autonomy-violation is 

something more — a more active doing, perhaps one that prevents someone from doing 

what they choose … The two are quite independent: there can be autonomy-denial qua non-

attribution, without autonomy denial qua autonomy-violation — and vice versa.445 

 

 
441 Nussbaum, ‘Objectification and Internet Misogyny’ (n 9) 68. 

442 Langton, ‘Autonomy-Denial in Objectification’ (n 45) 226. 

443 Ibid (emphasis in original). 

444 Ibid 231. 

445 Ibid 233. 
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Langton’s extrapolation of non-attribution of autonomy as distinct from autonomy-violation 

is important because it acknowledges that someone may be treated as an object in at least 

two ways. First, they may be treated as an object in being understood as one. Second, they 

may be treated as an object in being put in the place of one.446 Her analysis captures the 

difference, for example, between non-attribution of autonomy in failing to comprehend a 

woman’s ‘no’ as a refusal of sex (illocutionary disablement) and autonomy-violation in 

overpowering a woman’s will as part of ‘simple rape’ (perlocutionary frustration).447 Consider 

also my previous example of the utterance ‘I am going to rape you!’. To threaten a woman 

with violence is to treat her as lacking in autonomy and self-determination in some senses, 

certainly. However, an important illocutionary function of a threatening utterance is to warn 

or provide notice that something unpleasant is to happen to the target against her will, 

sometimes as retribution for something done or not done. If the threatener truly does not 

understand his target to have any autonomy, there would be no purpose in informing her 

that she is to be violated. Though it is not determinative, he probably would not bother to 

describe what is threatened as ‘rape’, either. On Langton’s account, my example is probably 

better characterised as constituting autonomy-violation, as opposed to non-attribution of 

autonomy. It is also clear that deliberate autonomy-violation and non-attribution of 

autonomy are mutually exclusive; in order to deliberately violate someone’s self-

determination, one must presuppose that she has the capacity to self-determine.448 Langton 

also recognises that ‘this plurality of modes of treatment probably extends to other listed 

features of objecthood’.449 

 

Subjectivity-denial, for instance, may be failure to attribute subjective mental states; 

systemically attributing the wrong mental states; manipulating someone’s subjective mental 

states; even perhaps invading, destroying, or stifling their subjectivity. Silencing may be 

failure to attribute a capacity to speak, preventing someone from speaking, or destroying or 

stifling someone’s capacity to speak. The diverse ways of treating as an object link up with the 

 
446 Langton provides examples of each case, including in pornography, where attribution of autonomy to 

participating actresses and depicted female characters functions ultimately to deny the autonomy of those 

women and women generally: ibid 237–40. 

447 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 53. 

448 Langton, ‘Autonomy-Denial in Objectification’ (n 45) 234–5. 

449 Ibid 237. 
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diverse aspects of being an object, creating combinatorial possibilities whose surface we have 

barely begun to scratch.450 

 

Following Langton, Nussbaum acknowledges explicitly in a later essay that non-attribution 

of subjectivity and subjectivity-violation are likely two distinct aspects of denial of 

subjectivity.451 Finally, Langton supplements Nussbaum’s list of behaviours with the 

following: 

 

8. Reduction to body: one treats it as identified with its body, or body parts. 

9. Reduction to appearance: one treats it primarily in terms of how it looks, or how it appears 

to the senses. 

10. Silencing: one treats it as silent, lacking the capacity to speak.452 

 

For Nussbaum, and for Langton, whether and how speech objectifies will depend on its 

context.453 

 

Should we say that each [of the relevant ways of behaving] is a sufficient condition for the 

objectification of persons? Or do we need some cluster of the features, in order to have a 

sufficient condition? I prefer not to answer this question … On the whole, it seems to me 

that ‘objectification’ is a relatively loose cluster-term, for whose application we sometimes 

treat any one of these features as sufficient, though more often a plurality of features is 

present when the term is applied.454 

 

 
450 Ibid (emphasis in original). 

451 Nussbaum, ‘Objectification and Internet Misogyny’ (n 9) 71. 

452 Langton, ‘Autonomy-Denial in Objectification’ (n 45) 228–9 (emphasis in original). 

453 Ibid 228; Nussbaum, ‘Objectification’ (n 45) 258. 

454 Nussbaum, ‘Objectification’ (n 45) 258. Langton suggests that ‘when dealing with a cluster concept, 

something counts as coming under the concept in case it satisfies a vague “sufficiently many” of the listed 

features’: Langton, ‘Autonomy-Denial in Objectification’ (n 45) 228. 



109 

 

Indeed, Nussbaum seeks to demonstrate that ‘objectification has features that may be either 

good or bad, depending upon the overall context’.455 She notes, for example, that aspects of 

objectification, though, significantly, not instrumentality, may in some circumstances ‘be 

either necessary or even wonderful features of sexual life’.456 What is fundamental is the 

‘overall context of the relationship’ in which the treatment is taking place.457  

 

On Nussbaum’s account, the instrumentalisation of women that is so central to Manne’s 

account of misogyny, is tantamount to the objectification of women. Langton’s contributions 

in relation to autonomy and subjectivity violation also demonstrate how objectification may 

be understood as sometimes, perhaps often, involving recognising someone as human and 

nevertheless treating her as something less than.458 I apply Nussbaum and Langton’s 

framework below to conceptualise threats and violent invective, sexualised invective, non-

consensual pornography, and other objectifying speech as speech acts of objectification, 

meaning speech acts of ranking and legitimating the treatment of women as for use on the 

basis of their sex. Understanding those manifestations of the cyber harassment of women as 

such, especially given that they often do not explicitly rank women as inferior to men,459 is a 

preliminary step to understanding them as speech acts of systemic subordination and 

silencing constituting sex-based vilification.460 That is, categories of speech acts, including 

threats and violent invective, sexualised invective, non-consensual pornography, and other 

objectifying speech, that rank and legitimate the treatment of women as for use on the basis 

of their sex, being speech acts that systemically constitute women as subordinate and silent 

on the basis of their sex, are categories of speech acts constituting sex-based vilification. 

 

 
455 Nussbaum, ‘Objectification’ (n 45) 251. 

456 Ibid. 

457 Ibid 251, 265. 

458 That also accords with Manne’s account of misogyny: see above nn 421–422 and accompanying text. 

459 Cf the category of sex-based vilification of other contemptuous speech, discussed below. 

460 Nussbaum herself uses her objectification framework to suggest that some online speech may constitute 

‘hate crime[s]’: Nussbaum, ‘Objectification and Internet Misogyny’ (n 9) 84. That is not to say, of course, that 

all objectifying speech is vilifying speech, or that all vilifying speech must objectify in order to constitute vilifying 

speech: see above n 459. 
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(b)  Threats and violent invective 

 

Consider (again) the following examples: 

 

Example 1: A man posts in the comments section of a woman blogger’s blog post: 

‘I’m going to rape you!’ 

 

Example 2: A man messages a woman journalist on Facebook: ‘You’re too ugly to 

rape.’ 

 

Example 3: A man ‘retweets’ a photograph on Twitter of a woman with a black eye 

and bloodied face and tags a woman activist in the retweet. 

 

In each example, the man treats the woman as violable, as ‘lacking in boundary-integrity, as 

something that it is permissible to break up, smash, break into’.461 In Example 1, in 

threatening the woman with rape, the man treats her as able or permissible to be raped. In 

Example 2, the man does not threaten the woman, but declares: ‘I could and I would rape 

you if I wanted to.’ He treats her boundary integrity as a matter of his choosing, not hers, 

and, in doing so, treats her as able or permissible to be raped. In Example 3, it is less clear 

what the man is doing, but we can probably infer that he is threatening the woman, at least 

implicitly. It is certainly likely that the woman feels threatened and that it is reasonable for 

her to so feel. In threatening her with violence, he treats her as violable. What if he is not 

threatening her? What if he does not intend his communication of the image to her to 

constitute a threat and, more relevantly, she does not consider it to constitute a threat? We 

might ask what other purpose the man has for communicating the image to the women. Let 

us say that he communicates it to her not to say to her: ‘This will (or could) happen to you’, 

but to say to her: ‘This is all you are good for; taking a beating’. Would that constitute any 

 
461 Nussbaum, ‘Objectification’ (n 45) 257. 
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less a way of treating her as violable, something that it is ‘permissible to … smash … [or] 

break into’?462 Clearly not. 

 

To the extent that the speech acts described in Examples 1 and 3 are threats, those examples 

pertain to autonomy denial qua autonomy-violation. In Example 2, and possibly in Example 

3, the man is also saying to the woman that she is for violating, notwithstanding the absence 

of a threat. In so treating her, if he understands her as lacking the capacity to refuse violation, 

he is denying her autonomy qua non-attribution of autonomy. If, on the other hand, he 

understands her as having the capacity to refuse violation, but considers her refusal 

inconsequential, he is denying her autonomy qua autonomy-violation. In context, denial of 

autonomy qua autonomy-violation is more probable. The woman is autonomous, she is 

attempting to live autonomously, but he declares to her that she is (just) for violation. Of 

course, to treat a person as violable is not always to deny her autonomy. Consenting adults 

may engage in sadomasochistic sexual activity, for example, without denying each other’s 

capacities to self-determine engagement in or abstention or withdrawal from such activity. 

Similarly, a surgeon may legitimately operate on a patient with her consent. Those examples 

also differ from Examples 1 to 3 above in that neither of them involves denial of subjectivity. 

To threaten someone, on the other hand, or to declare them fit only for violation, is to 

intimidate them, humiliate them, and invade and disrupt their inner lives. To treat someone 

as violable while denying her autonomy and her subjectivity must, I think, entail treating her 

merely as a tool of one’s own purposes. There is no sense in which one might treat someone 

as ‘permissible to break up, smash, break into’463 without her consent or disregarding her 

capacity to self-determine and without regard to her experience and feelings without 

instrumentalising her.464 

 

Other aspects of objectification, in particular, fungibility, reduction to body, and silencing 

are also present in Examples 1 to 3, but I need not devote attention to them. It is relatively 

clear that threats and violent invective directed at and about women on the basis of their sex 

constitute discriminatory treatment of women as for use on the basis of their sex. 

 
462 Ibid. 

463 Ibid. 

464 See also ibid 262. 
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(c)  Sexualised invective 

 

Consider the following examples: 

 

Example 1: A man posts in the comments section of a woman blogger’s blog post: 

‘Whore!’ 

 

Example 2: A woman enters an online forum and is told by a male participant in the 

forum: ‘Tits or get the fuck out!’ 

 

Example 3: Several men discuss in an online forum whether and how they would like 

to perform sex acts on the female students in their criminal law class. The female 

students in question are unaware of the forum’s existence. 

 

Sexualised invective, by its nature, tends to treat women as mere tools for men’s sexual 

gratification. In exposing women’s sexuality in public, irrelevant, humiliating, and distressing 

ways, speakers declare to and about women that women are good merely for sex (for men). 

In Examples 2 and 3, the men communicate that ‘whatever else this woman is and does, for 

us she is an object for [our] sexual enjoyment.’465 In so doing, they treat her as for sexual use. 

Similarly, in Example 1, the man treats the woman as identified with and limited by her 

sexuality. In each example, the woman or women is or are treated as merely sexual or 

sexualised. That is, in each example, the women are instrumentalised as for sexual use by the 

men. The women are sex, they are only sex, and they are for the men’s sexual gratification, 

not their own. 

 

Implicit in the sexual instrumentalisation of the woman or women in each example is the 

denial of her or their autonomy. Specifically, the women are denied their autonomy to be 

 
465 Ibid 283. 
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anything but sex for the men’s consumption and control. As the men treat them, the 

possibility to self-determine as someone is not available to the women. To the extent that they 

try to be someone (a writer, a speaker, a student) they are treated as nothing but sex, reduced 

to nothing but sex. Each example thus pertains plausibly to denial of autonomy qua either 

non-attribution of autonomy or autonomy-violation. Denial of subjectivity qua either non-

attribution of subjectivity or subjectivity-violation is also relevant. The men either treat the 

women’s experiences and feelings as not of consequence or, plausibly at least in Examples 1 

and 2, act with a view to disrupting the women’s subjectivity by humiliating and distressing 

them. 

 

There is a sense in Example 3 that the men also treat the women as inert or lacking in agency, 

as if they are perennially available to have sex acts performed on them. Each example also 

pertains to fungibility. Since each woman at and about whom the described speech acts are 

directed is reduced to sex and sex only, she is, generally speaking, interchangeable with other 

women capable of serving the same purpose. Although the examples do not speak directly 

to violability, it seems uncontroversial that the treatment of a person as an object for sexual 

use with neither (effective) autonomy nor subjectivity is also treatment of her as violable. 

Similarly, though the examples do not speak explicitly to ownership, there is a clear sense in 

relation to each of them that the male actor or actors feels or feel sexually entitled to the 

woman or women at and about whom their conduct is directed. Treatment as an object for 

sexual use generally entails reduction to body. To some extent, it generally also entails 

reduction to appearance. Finally, the women in the above examples are treated as lacking the 

capacity to speak or as having no business speaking or nothing to say that is of consequence. 

The speech acts described in at least Examples 1 and 2 plausibly also function to gag or 

silence the women at whom they are directed in a locutionary sense. Accordingly, sexualised 

invective directed at and about women on the basis of their sex constitutes discriminatory 

treatment of women as for use on the basis of their sex. 
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(d)  Non-consensual pornography 

 

Consider the following examples: 

 

Example 1: A man uploads a sexually explicit photograph of his ex-wife, without her 

consent, to a popular ‘revenge porn’ website containing similar images of other 

women. 

 

Example 2: A man lists a photograph of a female colleague, without her consent, on 

craigslist,466 alongside her home address, home telephone number, and the caption 

‘Seeking aggressive man to fulfil rape fantasy.’ 

 

Example 3: A man uses the image of a female activist’s face, without her consent, to 

create deepfake pornography depicting her, which he uploads to PornHub.467 

 

As non-consensual pornography is a form of sexualised invective, my arguments above in 

relation to sexualised invective apply similarly to non-consensual pornography. Importantly, 

the speech acts of non-consensual pornography, including those described in Examples 1 to 

3, instrumentalise targeted women as for sexual use (by men) and deny or violate their 

autonomy and subjectivity, depending on the circumstances. Directed at and about women 

on the basis of their sex, they are speech acts constituting discriminatory treatment of women 

as for use on the basis of their sex. 

 

 
466 Craigslist is a classified advertisements website operating in multiple jurisdictions: see, eg, craigslist (Web 

Page) <https://melbourne.craigslist.org/>. 

467 PornHub is a popular hosting platform for pornographic videos: PornHub (Web Page) 

<https://www.pornhub.com/>. A recent feminist campaign to have PornHub shut down garnered over one 

million signatures after it was revealed that the platform regularly hosts non-consensual pornography, including 

footage of actual rapes and child exploitation material. See Trafficking Hub (Web Page) 

<https://traffickinghub.com/>. 

https://melbourne.craigslist.org/
https://www.pornhub.com/
https://traffickinghub.com/
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(e)  Other objectifying speech 

 

Other objectifying speech comprises speech acts that are not properly characterised as threats 

and violent invective, sexualised invective, or non-consensual pornography, but that may 

nevertheless be characterised as speech acts of objectification. Consider the following 

example:  

 

A man posts in the comments section of a woman blogger’s blog post: ‘Back to the 

kitchen!’  

 

In so acting, the man treats the woman as for use. Regardless of who she is, or who she 

might wish to be, he treats her as identified by and limited to her domestic utility. That is, he 

treats her as if domestic work is all that she is good for. In doing so, he denies her autonomy 

and her subjectivity, likely qua autonomy-violation and subjectivity-violation respectively. 

Since the man treats the woman as equated to her domestic utility, he also treats her as 

fungible with other women, presumably who are also only good for domestic work, and as 

silent, in the sense of lacking the capacity to speak, having no business speaking, or having 

nothing of consequence to say. Accordingly, directed at and about women on the basis of 

their sex, other objectifying speech constitutes discriminatory treatment of women as for use 

on the basis of their sex. 

 

3.5.2 Other contemptuous speech as discriminatory treatment of women as 

inferior 

 

Other contemptuous speech comprises speech acts that communicate contempt for women 

on the basis of their sex, but that are not properly characterised as threats and violent 

invective, sexualised invective, non-consensual pornography, or other objectifying speech. 

In communicating contempt for women on the basis of their sex, typically such speech acts 

treat women as inferior to men on the basis of their sex. For example, in many contexts, 

‘Bitch!’ directed at a woman treats her as inferior to men, who, in contrast to her, are human 

beings. The treatment of women as desiring or enjoying pain and degradation, as apparent 
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in the example quoted above of ‘i (sic) cum hard each time my cunt shits out a dead baby’,468 

framed as if said by a targeted woman, functions similarly. Accordingly, other contemptuous 

speech directed at and about women on the basis of their sex constitutes discriminatory 

treatment of women as inferior on the basis of their sex. 

 

3.5.3 Threats and violent invective, sexualised invective, non-consensual 

pornography, other objectifying speech, and other contemptuous 

speech as categories of sex-based vilification 

 

In treating women as inferior and/or for use on the basis of their sex, the manifestations of 

the cyber harassment of women of threats and violent invective, sexualised invective, non-

consensual pornography, other objectifying speech, and other contemptuous speech 

presuppose that women are inferior and/or for use on the basis of their sex. In so 

presupposing, and because their speakers have (at least) covert authority in patriarchal 

societies, they rank women as inferior and/or for use on the basis of their sex. They also 

(re)enact permissibility facts that legitimate the treatment of women accordingly. Ranking 

and legitimation of the treatment of women as inferior and/or for use on the basis of their 

sex constitutes the systemic subordination and silencing of women in patriarchal societies. 

That is, in ranking and legitimating the treatment of women as inferior and/or for use on the 

basis of their sex, the manifestations of the cyber harassment of women discussed above 

systemically (re)constitute women as subordinate. They also (re)constitute women as lacking 

the capacity to speak, having no business speaking, or having nothing of consequence to say, 

therein (re)constituting women’s illocutionary disablement. Each of the manifestations of 

the cyber harassment of women of threats and violent invective, sexualised invective, non-

consensual pornography, other objectifying speech, and other contemptuous speech is thus 

a constitutive category of sex-based vilification pursuant to my functional theory of harm. 

 

Causal harms of systemic subordination and silencing may follow the constitutive harms of 

systemic subordination and silencing of those categories of sex-based vilification. On the 

basis of McGowan’s work, ‘any conversational move that contributes to the [conversational] 

 
468 Leiter (n 245) 158. 
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score is also an illocution that alters normative facts about what is permissible, and even 

possible, in the conversation thereafter’.469 ‘The earlier conversational move changes facts 

about what is permissible, whether or not the speaker intends them to, and whether or not 

the speaker is especially authoritative.’470 Conversational score, as abstract structure, tracks 

change enacted ‘straightway’,471 including (re)enacted permissibility facts. Such change occurs 

at an illocutionary level, in the Austinian sense, and, as flagged above, may either be 

accommodated as ‘correct play’472 or undone.473 Additionally, as Langton argues, ‘the beliefs 

of speakers and hearers change in response to the abstract conversational score.’474 

Specifically, they ‘tend [also] to accommodate to whatever is needed to make sense of what 

is going on, thereby building up a ground of common belief’.475 For example, ‘rape myth 

propositions such as “when women say ‘no’, they mean ‘yes’” might become part of the 

“score”— part of the “common ground” — shared between speaker and hearer.’476 Desires 

and other emotions tend also to so accommodate.477 

 

[J]ust as a hearer’s belief can spring into being, after the speaker presupposes that belief, so 

too a hearer’s desire can spring into being, after the speaker presupposes the hearer’s desire; 

and so too a hearer’s hatred can spring into being, after the speaker presupposes that hatred 

… Speakers invite hearers not only to join in a shared belief world, but also a shared desire 

world, and a shared hate world.478  

 

Causality or changes at the perlocutionary level in that sense thus follow(s) permissibility 

(re)enacted at the illocutionary level, provided that the (re)enacted permissibility facts, or the 

presuppositions on which they rest, are, in fact, accommodated. Accommodation is thus 

 
469 Langton, ‘Beyond Belief’ (n 43) 83. 

470 Ibid 84. 

471 Ibid 87. 

472 Lewis, ‘Scorekeeping in a Language Game’ (n 223) 341. 

473 Langton, ‘Beyond Belief’ (n 43) 83; Langton, ‘How to Undo Things with Words’ (n 43); Langton, ‘Blocking 

as Counter-Speech’ (n 43) 144. 

474 Langton, ‘Beyond Belief’ (n 43) 84 (emphasis added). 

475 Ibid 73 (citations omitted). 

476 Ibid 83 (citation omitted). 

477 Ibid 84. 

478 Ibid 86. See generally at 86–9. 
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relevant at both the illocutionary level of abstract score and the perlocutionary level of 

attitudinal change. 

 

[T]he effects occur afterwards, among them effects on attitudes of parties to the game, effects 

that do not happen ‘straightway’, but as real-time psychological consequences … ‘[C]ommon 

ground’ as attitude is tracking change brought about causally, at Austin’s perlocutionary level 

… [And] [w]e should welcome an understanding of accommodation that makes sense of 

change that occurs at both … levels: first, abstract and illocutionary; second, attitudinal and 

perlocutionary.479 

 

Conversational moves or constitutive speech acts that contribute to the score of other rule-

governed activities are, accordingly, also illocutions that alter normative facts about what is 

permissible and possible in those activities. Thus, speech acts of sex-based vilification, 

including threats and violent invective, sexualised invective, non-consensual pornography, 

other objectifying speech, and other contemptuous speech, are illocutions that alter what is 

permissible and possible with respect to the treatment (with words) of women in the 

conversations as part of which they occur. Additionally and significantly, (re)enacting as they 

do permissibility facts in and of patriarchal oppression, they also contribute to the score of 

that oppression. They alter normative facts about what is permissible and possible in 

patriarchal oppression.  

 

Importantly, as discussed above, communicative phenomena compounded by online 

technologies, for example, disinhibition, networks and group polarisation, and information 

cascades, mean that the presuppositions on which permissibility facts (re)enacted through 

online sex-based vilification rest, and, accordingly, the permissibility facts themselves, are 

accommodated, rather than undone, by and for many hearers. Hearers’ beliefs, desires, and 

other emotions will tend also to accommodate to permissibility facts (re)enacted through 

online sex-based vilification. Hearers may consciously change their beliefs to accord with 

those permissibility facts. Additionally or alternatively, hearers’ beliefs, desires, and emotions 

may be triggered, conditioned by, or mimic those permissibility facts at a (more) sub-

 
479 Ibid 87. 
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conscious level.480 Shifts in hearers’ beliefs, desires, and other emotions to accommodate 

permissibility facts (re)enacted through sex-based vilification in turn render it more likely that 

they will act on those permissibility facts. Further, just as parties to conversations may exploit 

the conversational score in what they do next with their words,481 some actors may also 

exploit permissibility facts (re)enacted through sex-based vilification in what they do with 

their conduct regardless of their particular beliefs, desires, or other emotions. In those ways, 

speech acts of sex-based vilification, including threats and violent invective, sexualised 

invective, non-consensual pornography, other objectifying speech, and other contemptuous 

speech may cause, in addition to constitute, the systemic subordination and silencing of 

women in patriarchal societies. 

 

Finally, the categories of sex-based vilification of threats and violent invective, sexualised 

invective, non-consensual pornography, other objectifying speech, and other contemptuous 

speech occur regularly in and are applicable to contexts other than the cyber harassment of 

women. For example, each of those categories of sex-based vilification occurs regularly on 

social media websites without being directed at particular women. Soraya Chemaly, for 

example, writes of a Facebook page called ‘Domestic Violence: Don’t Make Me Tell You 

Twice’ that is ‘populated by photos of women beaten, bruised and bleeding’.482 As Chemaly 

notes, ‘content depicting rape and the physical abuse of girls and women is often categorized 

by Facebook as [Humor] and readily viewed.’483 Another example is a meme widely circulated 

on Facebook depicting a man carrying the limp body of a woman accompanied by the 

caption, ‘Rohyphnol: When Traditional Dating Methods Just Aren’t Cutting it!’484 Each of 

the above categories of sex-based vilification as directed about women generally rather than 

at particular women also pervades online spaces of which the Manosphere is comprised.485 

Threats and violent invective, sexualised invective, non-consensual pornography, and other 

objectifying speech occur prolifically as part of mainstream heterosexual pornography486 and 

 
480 Ibid 72. 

481 Ibid. 

482 Soraya Chemaly, ‘Facebook’s Big Misogyny Problem’, The Guardian (online, 18 April 2013) 

<https://www.theguardian.com/commentisfree/2013/apr/18/facebook-big-misogyny-problem>. 

483 Ibid.  

484 Ibid.  

485 See, eg, Jane, ‘Systemic Misogyny Exposed’ (n 381). 

486 See above n 6. 

https://www.theguardian.com/commentisfree/2013/apr/18/facebook-big-misogyny-problem
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are utilised in the sexual harassment of women.487 Oher contemptuous speech constituting 

the treatment of women as desiring or enjoying pain or degradation also occurs prolifically 

as part of mainstream heterosexual pornography.488 Violent invective, sexualised invective, 

other objectifying speech, and other contemptuous speech also occur extensively in 

advertising489 and popular culture (including film, music, literature, and other visual and 

performance arts).490 Similarly, other objectifying speech and other contemptuous speech 

occur widely in mainstream news and tabloid media reporting, including of female politicians 

and other women with public profiles.491 Building on my functional theory of harm, my 

analysis in this chapter also establishes a coherent and detailed, albeit non-definitive, 

theoretical framework for analysing and identifying particular manifestations of prima facie 

harmful, sex-based speech as additional categories of sex-based vilification. Accordingly, 

both the categories of sex-based vilification and the theoretical framework I arrive at in this 

chapter are applicable more broadly to considerations of and potential policy responses to 

subordination and silencing speech harms to women in contexts other than the cyber 

harassment of women. 

 

  

 
487 See, eg, MacKinnon, Sexual Harassment of Working Women (n 216). 

488 See above n 6. 

489 See above n 7. 

490 See above n 8. 

491 See above nn 5, 9. 
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Chapter 4  

The Gap in the Law 

 

 

4.1  Introduction 

 

In Chapter 3, I considered sex-based vilification as it manifests as part of the cyber 

harassment of women. In doing so, I arrived at some categories of sex-based vilification, 

namely: threats and violent invective; sexualised invective; non-consensual pornography; 

other objectifying speech; and other contemptuous speech, that are commonly and 

characteristically directed at and about women in the context of cyber harassment. I argued 

that those categories of sex-based vilification are also commonly directed at and about 

women in other contexts. 

 

Notwithstanding the prevalence and harms of sex-based vilification, there is a sex-based gap 

in anti-vilification laws. Apart from some notable exceptions at the domestic level,492 anti-

vilification laws on the basis of sex do not exist. Nor has the issue of sex-based vilification 

received much scholarly or policy attention.493 In contrast, vilification on the basis of other 

ascriptive characteristics, including, for example, race, religion, sexuality, gender identity, 

intersex status, disability, or HIV/Aids status, is unlawful under international law and in 

many domestic jurisdictions.494 The socio-legal implications of the harms and regulation of 

those categories of vilifying speech, in particular, racial and religious vilification, have also 

been more extensively considered at the scholarly and policy levels in many jurisdictions.495  

 

 
492 See above n 13. 

493 See above n 14 for some notable exceptions in the Australian context. 

494 See above n 15. 

495 See above n 16. 
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In this chapter, I consider the sex-based gap in anti-vilification laws. I do that with reference 

to existing anti-vilification laws that exclude sex as a category of vilification, as well as 

legislation and case law that explicitly or impliedly bring other sex-based speech within the 

operation of the law, and that demonstrate the inadequacy of such existing laws to regulate 

sex-based vilification as vilification. As I do throughout this thesis, I focus on Australian law 

for ease of reference when making generally applicable arguments, but draw on international 

and foreign domestic laws as appropriate. Where appropriate, I also refer to non-legal 

measures, for example, media broadcasting guidelines, that capture some conduct that prima 

facie constitutes sex-based vilification pursuant to my functional theory of harm. As my key 

research question pertains to the functions of law in addressing the vilification of women, I 

refer to such non-legal measures in this chapter for comprehensiveness only. 

 

In Part 4.2, I begin by considering the Australian anti-vilification regime. I then briefly discuss 

anti-vilification laws existing at the international and foreign domestic levels. As noted above, 

those existing laws within and outside Australia sanction vilification on a range of bases. In 

particular, they sanction racial vilification, which harms analogously to sex-based 

vilification.496 They overwhelmingly do not address vilification on the basis of sex. That is 

the first and most apparent aspect of the sex-based gap in anti-vilification laws.  

 

In Part 4.3, I consider how sex-based vilification is treated by law in Canada and South Africa, 

those being two domestic jurisdictions in which sex-based vilification is regulated. The 

existence of sex-based vilification laws in those jurisdictions partly addresses the relative 

invisibility in law of sex as a category of vilification and plausibly goes some way to 

preventing, undoing, or mitigating the harms to women of conduct constituting sex-based 

vilification in those jurisdictions. However, with reference to my functional theory of harm, 

I argue that those laws are inappropriately and inadequately addressed to the systemic 

subordination and silencing harms of sex-based vilification. Specifically, they focus on the 

locutionary, linguistic, or expressive characteristics of the conduct in question, as well as its 

perceived perlocutionary or causal harms. The relevant South African provision also 

demarcates the conduct it prohibits with reference to actors’ intentions. Existing Canadian 

and South African sex-based vilification laws thus overlook the illocutionary or constitutive 

 
496 See above Parts 2.5.1–2. 
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harms of sex-based vilification, and that such conduct harms regardless of its particular 

expressive characteristics or whether or not harm is intended. They are similar in those 

respects to existing anti-vilification laws directed at other categories of vilifying speech, which 

also overlook the illocutionary or constitutive harms of vilification and tend to sanction 

conduct expressing hatred towards, or seen to give rise to a risk of hatred, discrimination, or 

violence towards, target group members. That even existing sex-based vilification laws in 

Canada and South Africa are inappropriately and inadequately addressed to the constitutive 

harms of sex-based vilification represents a second aspect of the prevailing gap in the law 

with respect to sex-based vilification.  

 

Finally, in Part 4.4, I discuss some key areas of law that explicitly or impliedly bring other 

sex-based speech, that is, sex-based speech conceived of and regulated other than as sex-

based vilification, within the operation of the law. I argue that while such laws may 

incidentally capture some conduct that prima facie constitutes sex-based vilification pursuant 

to my functional theory of harm, they are not directed at the systemic subordination and 

silencing harms of sex-based vilification and, accordingly, do not address those harms. 

Significantly, inconsistently with my functional theory of harm, regulation by law of harmful, 

sex-based speech is organised in many jurisdictions as giving rise to disparate, situational, and 

seemingly unrelated categories of harm. Such regulation thus obfuscates the shared, 

cumulative, and reinforcing functions of such speech as sex-based vilification that constitutes 

and causes the overall systemic subordination and silencing of women in patriarchal societies. 

That is a third aspect of the prevailing gap in the law with respect to sex-based vilification. 

 

4.2  The gap in existing anti-vilification laws 

 

4.2.1  Australia 

 

Laws sanctioning vilifying speech on the basis of race, religion, and several other ascriptive 

characteristics are relatively longstanding aspects of Australia’s legal landscape. Contrary to 

my functional theory of harm of vilification as constituting the systemic subordination and 

silencing of target group members, those laws tend to be directed at conduct on the basis of 
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its locutionary, linguistic, or expressive characteristics, as well as its perceived perlocutionary 

or causal functions. No Australian anti-vilification law is directed at the constitutive harms 

of vilifying speech, as I conceptualise them pursuant to my functional theory of harm.497 

 

Racial vilification is prohibited in Australia at the federal level under s 18C of the Racial 

Discrimination Act 1975 (Cth) (‘Racial Discrimination Act’).498 That provision makes it 

unlawful for a person to do a public499 act if the act is 

 

(a) reasonably likely, in all the circumstances, to offend, insult, humiliate or intimidate 

another person or a group of people; and 

(b) done because of the race, colour or national or ethnic origin of the other person or of 

some or all of the people in the group.500 

 

The relatively broad range of conduct potentially captured by s 18C is to be viewed in light 

of the exemptions contained in s 18D of the Racial Discrimination Act,501 which are directed 

at striking a balance between the proscription of vilifying conduct and the protection of free 

 
497 That is not withstanding that s 18C of the Racial Discrimination Act (n 15), discussed below, is framed to 

address some harms of racially vilifying speech from victims’ perspectives. 

498 Racial Discrimination Act (n 15) s 18C. The Racial Discrimination Act is Australia’s enactment into domestic law 

of some of its international law obligations pursuant to the ICERD (n 15): see Koowarta v Bjelke Petersen (1982) 

153 CLR 168, 211-221 (Stephen J), 222-235 (Mason J), 237-242 (Murphy J), 253-261 (Brennan J). Section 18C 

of the Racial Discrimination Act was enacted partly in response to recommendations of major inquiries into racism 

and racially motivated violence in Australia, including the National Inquiry into Racist Violence and the Royal 

Commission into Aboriginal Deaths in Custody, which made specific findings as to the causal harms of racial 

vilification, and ‘identified racial vilification as a sufficiently serious problem in Australia to warrant the making 

of such conduct unlawful’: Luke McNamara, Regulating Racism: Racial Vilification Laws in Australia (Federation 

Press, 2002) 38. For further on the legislative history of s 18C, see McNamara at ch 1; Toben v Jones (2003) 129 

FCR 515, 541–8 [114]-[131] (Allsop J). 

499 ‘Public place’ includes ‘any place to which the public have (sic) access as of right or by invitation, whether 

express or implied and whether or not a charge is made for admission to the place’: Racial Discrimination Act (n 

15) s 18C (definition of ‘public place’). 

500 Racial Discrimination Act (n 15) s 18C(1). 

501 Ibid, s 18D. 
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speech.502 Those exemptions relate to artistic, academic, and scientific expression, as well as 

other speech in the public interest.503 Advocacy of genocide and incitements to violence 

based on race, religion, or political opinion are also prohibited under the Criminal Code Act 

1995 (Cth).504  

 

Racial vilification is also prohibited in all other states and territories, except the Northern 

Territory.505 Religious vilification is prohibited in Queensland, Tasmania, and Victoria.506 

Other Australian jurisdictions have in place protections against vilification based on sexual 

orientation,507 gender identity,508 intersex status,509 HIV/AIDS status,510 and disability.511 The 

thresholds of conduct covered by the various state and territory laws vary, and are generally 

higher than that contained in s 18C of the Racial Discrimination Act. For example, civil 

provisions in the relevant ACT, NSW, Tasmanian, Victorian, and Queensland legislation 

prohibit conduct that incites hatred towards, serious contempt for, or revulsion or severe 

 
502 See, Eatock (n 108) 341–2 [349]–[350] (Bromberg J). 

503 Racial Discrimination Act (n 15) s 18D. Section 18C of the Racial Discrimination Act has also consistently been 

interpreted narrowly by the Federal Court of Australia to involve an objective test. Evidence as to the subjective 

reactions of target group members to the vilifying conduct in question is admissible, but is not determinative 

of the contravention or otherwise of the provision: see, eg, Eatock (n 108) 318 [241]–[242] (Bromberg J); Jones 

v Scully (2002) 120 FCR 243, 268–9 [98]–[99] (Hely J); Creek v Cairns Post Pty Ltd (2001) 112 FCR 352, 355–6 

[12]–[13] (Kiefel J). 

504 Commonwealth Criminal Code (n 15) ss 80.2A–B, 80.2D. 

505 ACT Act (n 15) s 67A; NSW Act (n 15) s 20C; Queensland Act (n 15) s 124A; South Australian Civil Liability 

Act (n 15) s 73; South Australian Act (n 15) s 4; Tasmanian Act (n 15) s 19; Victorian Act (n 15) s 7. See also below 

nn 514–518 and accompanying text. See above n 15 regarding the position in the Northern Territory. 

506 Queensland Act (n 15) s 124A; Tasmanian Act (n 15) s 19; Victorian Act (n 15) s 8. 

507 ACT Act (n 15) s 67A; NSW Act (n 15) s 49ZT; Queensland Act (n 15) s 124A; Tasmanian Act (n 15) s 19. 

508 ACT Act (n 15) s 67A; NSW Act (n 15) s 38S; Queensland Act (n 15) s 124A; Tasmanian Act (n 15) s 19. Gender 

identity as a category of vilification is typically addressed to vilifying speech directed at and about transgender 

and intersex persons: see, eg, NSW Act (n 15) s 38S, and excludes vilification directed at and about women on 

the basis of their female sex: see, eg, ACT Act (n 15) Dictionary (definition of ‘gender identity’); Queensland Act 

(n 15) sch (definition of ‘gender identity’); Tasmanian Act (n 15) s 3 (definition of ‘gender identity’). 

509 ACT Criminal Code (n 15) s 750(1)(c)(iv). 

510 ACT Act (n 15) s 67A; NSW Act (n 15) s 49ZXB. 

511 Tasmanian Act (n 15) s 19. 
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ridicule of target group members on the basis of their relevant ascriptive characteristics.512 

South Australian legislation creates a tort of ‘racial victimisation’ that captures similar 

conduct.513 Several jurisdictions also have in place criminal prohibitions against vilifying 

conduct where such conduct constitutes threats of, or incitements to, physical harm or 

violence or property damage.514 Western Australia is the only state or territory that has in 

place only criminal, and not civil, anti-vilification laws. The Criminal Code 1913 (WA) creates 

several offences covering conduct ‘intended or likely to create, promote or increase animosity 

towards’ target group members on the basis of their race,515 possession of material for 

dissemination intended or likely to do the same,516 conduct intended or likely to racially 

harass,517 and possession of material for display intended or likely to racially harass.518 Broadly 

speaking, the state and territory civil anti-vilification laws incorporate similar exemptions for 

speech to those contained in s 18D of the Racial Discrimination Act.519 The Victorian 

legislation has in place an additional exemption for proselytising.520 

 

There is only one provision under Australian law that arguably approaches a sex-based 

vilification law. Section 17(1) of the Anti-Discrimination Act 1998 (Tas) (‘Tasmanian Act’) 

prohibits conduct that ‘offends, humiliates, intimidates, insults or ridicules’ a person on the 

basis of various defined attributes, including ‘gender’, in circumstances in which a reasonable 

 
512 ACT Act (n 15) s 67A(1); NSW Act (n 15) s 20C; Queensland Act (n 15) s 124A(1); Tasmanian Act (n 15) s 19; 

Victorian Act (n 15) ss 7, 8. 

513 South Australian Civil Liability Act (n 15) s 73. 

514 NSW Crimes Act (n 15) s 93Z; South Australian Act (n 15) s 4; Victorian Act (n 15) ss 24, 25. Criminal offences 

of vilification also exist in the Australian Capital Territory and Queensland, but they are formulated somewhat 

differently: ACT Criminal Code (n 15) s 750(1); Queensland Act (n 15) s 131A. 

515 Western Australian Criminal Code (n 15) ss 77, 78. ‘Animosity towards’ is defined to mean ‘hatred of or serious 

contempt for’: at s 76 (definition of ‘animosity towards’) and ‘harass’ includes ‘to threaten, seriously and 

substantially abuse or severely ridicule’: at s 76 (definition of ‘harass’). 

516 Western Australian Criminal Code (n 15) ss 79, 80. 

517 Ibid s 80A. 

518 Ibid ss 80C, 80D. 

519 ACT Act (n 15) s 67A (2); NSW Act (n 15) s 20C(2); Queensland Act (n 15) s 124A(2); South Australian Civil 

Liability Act (n 15) s 73(1); Tasmanian Act (n 15) s 55; Victorian Act (n 15) s 11(1). 

520 Victorian Act (n 15) s 11(2). Section 11(2) was added to the Victorian Act in response to the decision in Catch 

the Fire Ministries Inc v Islamic Council of Victoria Inc (2006) 206 FLR 56. 
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person would have anticipated that the victim would be so affected or harmed.521 A separate 

offence of ‘inciting hatred’ is set out in s 19 of the Tasmanian Act, which prohibits vilification 

on the basis of race, disability, sexual orientation, and religion.522 Notwithstanding that the 

threshold for prohibited conduct is lower pursuant to s 17(1) than s 19, s 17(1) is more limited 

than s 19. First, s 17(1) only covers conduct directed at and about a person, rather than a 

group of people.523 Accordingly, to the extent that it covers sex-based vilification, it applies 

to conduct directed at and about individual, identifiable women, rather than women 

generally. Second, s 17(1) only applies to specified spheres of public life (for example, in 

connection with employment or the provision of accommodation) rather than to public 

conduct generally.524 Consequently, sex-based vilification is not regulated in Tasmania to the 

same extent as vilification on the basis of race, disability, sexual orientation, or religion. 

Indeed, s 17(1) is not so much a sex-based vilification law as it is an extension of existing 

anti-discrimination laws to encompass harmful conduct engaged in in limited contexts that 

would not be captured by, for example, provisions prohibiting sexual harassment.525 It 

demarcates aspects of public life in which it is unlawful to engage in conduct that ‘offends, 

humiliates, intimidates, insults or ridicules’ individual women.526 Contrary to my functional 

theory of harm, it is not directed at, and does not appropriately and adequately address, the 

harms to women as a group of sex-based vilification of systemic subordination and silencing. 

 

The Racial and Religious Tolerance Amendment Bill 2019 (Vic) (‘Victorian Bill’), introduced 

in 2019, represents the first proposed sex-based vilification law in an Australian 

jurisdiction.527 It seeks to amend the Racial and Religious Tolerance Act 2001 (Vic) (‘Victorian 

Act’) to introduce, among other additional ‘protected attributes’, ‘sex characteristics’ and 

 
521 Tasmanian Act (n 15) s 17(1). 

522 Ibid s 19. 

523 Ibid s 17(1). 

524 Ibid s 22(1). 

525 Sexual harassment offences tend to be articulated similarly to s 17(1) of the Tasmanian Act (n 15), but 

additionally require that the offending conduct be of a sexual nature: see, eg, Ibid ss 17(2)– (3). Section 17 of the 

Tasmanian Act is also headed ‘Prohibition of certain conduct and sexual harassment’. 

526 Ibid s 17(1). 

527 Victorian Bill (n 14). 
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‘gender’ as categories of vilification.528 If the Victorian Bill is passed, it will become unlawful 

in Victoria to ‘engage in [public] conduct that is likely to incite hatred against, serious 

contempt for, or severe ridicule of’ a person or ‘class of persons’ on the basis of their sex or 

gender.529 Further, if passed, it would lower the standard of review of what constitutes 

vilification under the Victorian Act to conduct that is ‘likely to incite’, as opposed to that 

which does incite, hatred, contempt, and ridicule. That would bring the standard of review 

under the Victorian Act in line with the standard of review for ‘serious vilification’ offences 

involving likely incitements to violence or property damage.530 The Victorian Bill also 

proposes to remove the present exemption under the Victorian Act for proselytising,531 and 

empower the Victorian Human Rights Commission, which administers the Victorian Act, to 

apply to the Victorian Civil and Administrative Tribunal for an order compelling production 

of information or documents that are relevant and necessary for the Commission’s resolution 

of a complaint of vilification.532 If the Victorian Bill is passed, those powers, unprecedented 

at least in the context of Australian anti-vilification laws, may enable the Commission to 

compel online platform hosts, for example, to disclose such information or documents, 

including the identities of online speakers.  

 

Significantly, as part of the justifications for the proposed amendments, the second reading 

speech of the Member of Parliament who introduced the Victorian Bill refers to the ‘swarms 

of vile harassment’ that women receive online and notes that ‘we have done little to address 

this type of violence against women where it is most pervasive.’533 That is, it rightly draws 

attention to the particular and significant problem of sex-based vilification as manifesting as 

part of the cyber harassment of women, as discussed in Chapter 3. Further, the introducing 

Member’s second reading speech notes that ‘hate speech lives and breeds in social media 

feeds and the comments sections of news articles’, that ‘bullying in this form … causes 

physical, psychological and emotional harm’, and that ‘hate speech … if left unchecked can 

 
528 Ibid cl 1, 8. ‘Sex characteristics’ is defined in the Bill: cl 7 (definition of ‘sex characteristics’). Oddly, ‘gender’ 

is not, though ‘gender identity’ is: cl 7 (definition of ‘gender identity’). 

529 Victorian Act (n 15) s 7; Victorian Bill (n 14) cl (2)(a), 10(1). 

530 Victorian Act (n 15) s 7; Victorian Bill (n 14) cl (2)(b), 10(1). See also above nn 514–518 and accompanying 

text. 

531 Victorian Bill (n 14) cl 14(2). 

532 Ibid cl 17. 

533 Victoria, Parliamentary Debates, Legislative Council, 28 August 2019, 2726 (Fiona Patten MP). 
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embed discrimination and prejudice … [and] can lead to hate crime, which does not occur 

in a vacuum’.534 However, focusing as it does on conduct that is likely to incite hatred, serious 

contempt, or severe ridicule, the Victorian Bill models itself after existing Australian anti-

vilification laws and prioritises causal harms, while overlooking constitutive harms of 

systemic subordination and silencing, including those to women of sex-based vilification. 

Casting a sex-based vilification law in ‘sex (and gender) neutral’ terms, as the Victorian Bill 

does, such that it may be relied on by both women and men, also overlooks that sex-based 

vilification does not, and cannot, harm men systemically in the ways that it harms women. 

Relatedly, a sex-based vilification law in sex (or gender) neutral terms gives rise to a greater 

risk that it may be appropriated by men (and women) to silence women, including women 

speaking to the sex-based oppression of women in patriarchal societies.535 To date, the 

Victorian Bill has not received major party support from either the Victorian Government 

or the Opposition. 

 

Prior to the introduction of the Victorian Bill, New South Wales was the only Australian 

jurisdiction in which the introduction of a sex-based vilification law had been considered in 

any detail at the policy level. In 1999, the New South Wales Law Reform Commission 

considered whether ‘gender’ should be included as a ground for vilification under the Anti-

Discrimination Act 1977 (NSW).536 In deciding that it should not, the Commission found that 

 

[a]n inevitable question raised by the issue of gender vilification is the correlation between 

pornography and violence against women. There is a related issue as to whether such 

provisions could be used in the pornography debate as a quasi-censorship or obscenity law. 

Anti-discrimination law is not the appropriate venue for such a debate. In North America 

Catharine MacKinnon and Andrea Dworkin promoted a Model Anti-Pornography Civil 

Rights Ordinance which proceeded on the basis that pornography is a practice of sex 

discrimination. It was enacted in Indianapolis, but was held to be constitutionally invalid by 

violating the freedom of speech guarantees in the First Amendment to the United States 

Constitution. In light of the fact that the MacKinnon/Dworkin proposals polarise feminist 

 
534 Ibid. 

535 Though the Victorian Act (n 15) s 11(1) does presently provide for exemptions for public conduct engaged 

in ‘reasonably and in good faith’ for ‘any genuine academic … [or] artistic … purpose’ and ‘any purpose that is 

in the public interest’. 

536 NSW Law Reform Commission, ‘Report No 92’ (n 14). 
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scholars, the prospect of the use of gender vilification laws in this context is highly 

controversial. 

 

In addition, it can be argued that violence against women has long been (and should be) the 

subject of criminal laws covering a wider range of offences. It may be accepted that the level 

of violence against women in our society remains unacceptably high, but, the issue of 

pornography aside, the Commission is not persuaded that misogynist speech presents a 

specific problem which could be satisfactorily addressed by gender vilification laws.537 

 

I discuss those findings in further detail in Chapter 7.538 The introduction of sex (or gender) 

as a category of vilification has not otherwise been considered in any detail at the policy level 

in an Australian jurisdiction. The Australian Human Rights Commission has, however, 

previously expressed its support for the prohibition of vilification on the basis of sex.539 

 

4.2.2  International, regional, and foreign domestic jurisdictions 

 

Racial and religious vilification are prohibited under international law,540 as well as some 

regional guidelines.541 Many foreign domestic jurisdictions also have in place laws that may 

properly be described as anti-vilification laws.542 Importantly, anti-vilification laws exist in 

many liberal democracies alongside express or implied guarantees of free speech.543 Perhaps 

partly as reflective of states’ international law obligations, foreign domestic anti-vilification 

laws typically cover racial and, relatedly, religious vilification, though other categories such 

 
537 Ibid [7.87-7.88] (citations omitted). 

538 See below nn 912–915 and accompanying text. 

539 Australian Human Rights Commission, Addressing Sexual Orientation and Sex and/or Gender Identity 

Discrimination (Consultation Report, July 2011) 31. 

540 CERD (n 15) arts 1, 4; ICCPR (n 15) art 20. 

541 See, eg, European Commission Against Racism and Intolerance, Combatting Hate Speech (General Policy 

Recommendation No 15, December 2015). See also European Convention on Human Rights, opened for signature 

4 November 1950, ETS 5, art 10(1) (entered into force 3 September 1953). European Court of Human Rights 

jurisprudence on art 10(1) provides guidance as to the types of domestic anti-vilification laws permissible 

pursuant to European law. 

542 See, eg, Brown (n 15) ch 2. 

543 See, eg, Constitution of the Republic of South Africa 1996, s 16 (‘South African Constitution’). 
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as sexuality, gender identity, and disability are sometimes also covered.544 Such laws typically 

comprise civil and criminal provisions and incorporate a variety of exemptions, which, 

generally speaking, are directed at adequately protecting privacy and free speech.545 With the 

exceptions of the Canadian and South African provisions discussed below, anti-vilification 

laws capturing sex-based vilification do not appear to exist at the international, regional, or 

foreign domestic levels. 

 

Broadly similarly to Australian anti-vilification laws, anti-vilification laws outside Australia 

tend to sanction speech expressing hatred towards, or seen to give rise to a risk of hatred, 

discrimination, or violence towards, target group members. They are commonly formulated 

as: 

 

a) laws regulating speech expressing hatred, derision, or prejudice towards target 

groups/target group members;546 

b) laws regulating speech giving rise to a risk of insult, offence, or other ‘dignitary 

harm’ (for example, humiliation, intimidation, or emotional distress) on the parts 

of target group members;547 

c) laws regulating speech giving rise to a risk of feelings of hatred, derision, or 

prejudice towards target group members; 

 
544 See, eg, Brown (n 15) ch 2. 

545 See, eg, ibid. 

546 Brown describes some of these types of laws as laws regulating ‘negative stereotyping or stigmatization’ and 

‘expression[s] of hatred’: ibid 21–5. 

547 Brown describes some of these types of laws as laws creating ‘dignitary crimes or torts’ and notes that 

an important point of differentiation between [such laws] and laws/regulations/codes that disallow 

the public expression of hatred … is that [in relation to dignitary crimes and torts] … the mere usage 

of [hateful] … language is typically not enough by itself to attract criminal sanction or civil remedy. 

There must be proof of psychological or even physiological damage to an assignable victim, or it must 

be reasonable to assume that the speech humiliated or degraded the victim. 

Ibid 30–3. 
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d) laws regulating speech inciting feelings of hatred, derision, or prejudice towards 

target group members;548 

e) laws regulating speech giving rise to a risk of violence or discrimination against 

target group members; 

f) laws regulating speech inciting violence or discrimination against target group 

members; 

g) atrocity denial, particularly as concerns racial or religious vilification;549 or 

h) advocacy of genocide, particularly as concerns racial or religious vilification.550 

 

Accordingly, contrary to my functional theory of harm, anti-vilification laws at the 

international, regional, and foreign domestic levels, like those in Australian jurisdictions, are 

typically concerned to regulate speech on the basis of its expressive characteristics and its 

perceived perlocutionary or causal functions. No anti-vilification law that I have come across 

as part of my research is directed at the constitutive harms of vilification of systemic 

subordination and silencing. 

 

4.3  The gap in existing sex-based vilification laws 

 

4.3.1  Canada 

 

Sections 318 to 319 of Canada’s Criminal Code (‘Canadian Criminal Code’) prohibit ‘hate 

propaganda’, which includes ‘advocating genocide’ and ‘wilful promotion of hatred’ against 

 
548 Brown describes some of these types of laws as laws regulating ‘incitement[s] to hatred’: ibid 26. He makes 

less of a distinction than I do between laws regulating speech that is likely to promote feelings of hatred towards 

target group members and those regulating speech that incites such feelings: at 26–7. 

549 Brown describes some of these types of laws as laws regulating speech ‘denying, grossly trivializing, 

approving, justifying, condoning, or glorifying acts of mass cruelty, violence, or genocide’ against target group 

members: ibid 29–30. 

550 See, eg, ibid. 



133 

 

‘any identifiable group’.551 For the purposes of both provisions, an ‘identifiable group’ 

includes ‘any section of the public distinguished by’ specified ascriptive characteristics, 

including ‘sex’.552 Again, contrary to my functional theory of harm, and similarly to 

Australian, international, and other foreign domestic anti-vilification laws, the offences under 

both provisions are focused on the expressive characteristics and perceived perlocutionary 

or causal harms of the vilifying speech in question. They overlook vilification’s constitutive 

harms, including the subordination and silencing harms to women of sex-based vilification. 

Pursuant to s 318, ‘every one who advocates or promotes genocide is guilty of an indictable 

offence and liable to imprisonment for a term not exceeding five years.’553 ‘Genocide’ means 

the following, ‘committed with intent to destroy in whole or in part any identifiable group’: 

 

(1) killing members of the group; or 

(2) deliberately inflicting on the group conditions of life calculated to bring about its 

physical destruction.554 

 

Pursuant to s 319(2), it is unlawful to communicate statements, other than in private 

conversation, that wilfully promote hatred against any identifiable group.555 The offence of 

wilful promotion of hatred may be either an indictable offence or an offence punishable on 

summary conviction.556 An indictable offence pursuant to the Canadian Criminal Code is 

punishable by imprisonment of up to two years.557 The maximum penalty for a summary 

conviction offence is a sentence of six months of imprisonment, a fine of CAD 5,000, or 

 
551 Canadian Criminal Code (n 13) ss 318–19. 

552 Ibid ss 318(4), 319(7). 

553 Ibid s 318(1). 

554 Ibid s 318(2). 

555 Ibid s 319(2). ‘Communicating’ includes ‘communicating by telephone, broadcasting or other audible or 

visible means’: s 319(7) (definition of ‘communicating’) and ‘statements’ include ‘words spoken or written or 

recorded electronically or electro-magnetically or otherwise, and gestures, signs or other visible representations’: 

s 319(7) (definition of ‘statements’). 

556 Ibid s 319(2). 

557 Ibid s 319(2)(a). 
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both.558 A person will not be found guilty of wilful promotion of hatred pursuant to s 319(2) 

if: 

 

(a) [they] establish … that the statements communicated were true; 

(b) in good faith, [they] expressed or attempted to establish by an argument an opinion on 

a religious subject or an opinion based on a belief in a religious text; 

(c) the statements were relevant to any subject of public interest, the discussion of which 

was for the public benefit, and if on reasonable grounds [they] believed them to be true; 

or 

(d) in good faith, [they] intended to point out, for the purpose of removal, matters 

producing or tending to produce feelings of hatred toward an identifiable group in 

Canada.559 

 

Any material through or in relation to which an offence of wilful promotion of hatred is 

found to have been committed may, in addition to other remedies imposed, be forfeited.560 

The Attorney General’s consent is required to institute proceedings pursuant to both ss 318 

and 319(2).561 There have been no proceedings brought pursuant to either section in relation 

to vilifying speech on the basis of sex. 

 

Additionally, sex is a prohibited ground of discrimination under the Canadian Human Rights 

Act (‘Canadian Human Rights Act’).562 Pursuant to s 12 of the Canadian Human Rights Act,  

 

it is a discriminatory practice to publish or display before the public or cause to be published 

or displayed before the public any notice, sign, symbol, emblem or other representation that 

(a) expresses or implies discrimination or an intention to discriminate, or 

(b) incites or is calculated to incite others to discriminate 

 
558 Ibid ss 787(1). 

559 Ibid s 319(3). 

560 Ibid s 319(4). 

561 Ibid ss 318(3), 319(6). 

562 Canadian Human Rights Act, RSC 1985, c H-6, s 3(1). 
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if the discrimination expressed or implied, intended to be expressed or implied or incited or 

calculated to be incited would otherwise, if engaged in, be a discriminatory practice described 

in any of sections 5 to 11 or in section 14.563 

 

Sections 5 to 11 and 14 of the Canadian Human Rights Act relate to discriminatory conduct 

in particular spheres of public life (for example, in connection with employment or the 

provision of accommodation).564 The human rights codes of Alberta, British Columbia, the 

Northwest Territories, and Saskatchewan include provisions similar to s 12 of the Canadian 

Human Rights Act, with some minor variations, including provisions that prohibit signs, 

notices, and other representations that are likely to expose persons to hatred or contempt on 

the basis of their sex or gender.565 

 

Provisions in those terms, which prohibit limited discriminatory expression in the forms of 

signs, symbols, representations, or similar are typically not properly characterised as anti-

vilification laws. In the Canadian context, that was demonstrated in Human Rights Commission 

(Saskatchewan) v Engineering Students’ Society, University of Saskatchewan566 (‘Engineering Students’ 

Society’). In that case, the Saskatchewan Court of Appeal provided some useful guidance on 

s 14 of the Saskatchewan Human Rights Code (‘Saskatchewan Human Rights Code’).567 That 

provision provides: 

 

(1) No person shall publish or display, or cause or permit to be published or displayed, on 

any lands or premises or in a newspaper, through a television or radio broadcasting 

station or any other broadcasting device, or in any printed matter or publication or by 

means of any other medium that the person owns, controls, distributes or sells, any 

representation, including any notice, sign, symbol, emblem, article, statement or other 

representation: 

 
563 Ibid s 12. 

564 Ibid ss 5–11, 14. 

565 Alberta Human Rights Act, RSA 2000, c A-25.5, ss 3, 8; British Columbia Human Rights Code, RSBC 1996, c 210, 

s 7; Northwest Territories Human Rights Act, SNWT 2002, c 18, ss 5, 13; Saskatchewan Human Rights Code, SS 1979, 

c S-24.1, ss 2(1)(m.01), 14. 

566 (1989) 56 DLR (4th) 604 (‘Engineering Students’ Society’). 

567 Saskatchewan Human Rights Code (n 565) ss 2(1)(m.01), 14(1). 
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(a) tending or likely to tend to deprive, abridge or otherwise restrict the enjoyment 

by any person or class of persons, on the basis of a prohibited ground, of any 

right to which that person or class of persons is entitled under law; or 

(b) that exposes or tends to expose to hatred any person or class of persons on 

the basis of a prohibited ground. 

(2) Nothing in subsection (1) restricts the right to freedom of expression under the law 

upon any subject.568 

 

The publications in question, two editions of a tabloid newspaper published by the 

Engineering Students’ Society of the University of Saskatchewan, contained prose and 

images demeaning and seemingly endorsing sexual violence against women.569 The 

Saskatchewan Human Rights Commission found that the publications contravened s 14(1) 

of the Saskatchewan Human Rights Code and noted that 

 

[t]he material in promoting a consistent image of women as less than human is a source of 

grave evil in our society … Material of this kind … perpetuates a social climate which is 

discriminatory to women. Women are already targets of manifold discrimination and 

horrible violence. No social interest is served by tolerating the free expression of such 

material.570 

 

The Students’ Society appealed, and the trial judge reversed the Commission’s decision on 

the basis that the Commission erred in law by giving s 14(1) a broader interpretation than it 

was capable of bearing.571 Cameron JA of the Court of Appeal, with Wakeling JA concurring, 

agreed with the trial judge, and found in favour of the Students’ Society on the basis that the 

relevant publications did not constitute ‘other representations’ for the purposes of s 14(1).572 

Nonetheless, the majority appeared to endorse the Commission’s findings as to the content 

of the publications.573 Notably, Vancise JA, in dissent, concluded that s 14(1) did extend to 

 
568 Ibid s 14. 

569 Engineering Students’ Society (n 566) 608 (Cameron JA), 632–3 (Vancise JA). 

570 Ibid 611 (Cameron JA). 

571 Ibid 611–12 (Cameron JA). 

572 Ibid 631 (Cameron JA), 660 (Wakeling JA). 

573 Ibid. 
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newsletters.574 His Honour found that a conclusion otherwise would mean that the ‘broad 

social purposes’ of the Saskatchewan Human Rights Code would be ‘seriously impaired, if 

not defeated’.575 

 

4.3.2  South Africa 

 

Section 10(1) of the Promotion of Equality and Prevention of Unfair Discrimination Act (‘South 

African Equality Act’) provides that ‘no person may publish, propagate, advocate or 

communicate words’ based on specified ‘prohibited grounds’, where those words ‘could 

reasonably be construed to demonstrate a clear intention’ to be ‘hurtful’ or ‘harmful’ or to 

‘incite harm’ or ‘promote or propagate hatred’.576 The prohibited grounds include ‘gender’ 

and ‘sex’,577 though s 10(1) expressly excludes images and other forms of expression that do 

not constitute ‘words’.578 A variety of civil remedies are available pursuant to the South 

African Equality Act for breaches of s 10(1), including damages,579 which may be in the form 

of an award to a relevant organisation, or an apology.580 Civil proceedings under the South 

African Equality Act may be instituted by individuals acting on their own behalf, on behalf 

of a group or class of persons, or ‘in the public interest’, as well as by the South African 

Human Rights Commission or the Commission for Gender Equality.581 A breach of s 10(1) 

 
574 Ibid 657 (Vancise JA). 

575 Ibid. 

576 South African Equality Act (n 13) s 10(1). 

577 Ibid s 1(1). The ‘prohibited grounds’ include several ascriptive characteristics expressly listed in the 

legislation, namely: race; gender; sex; pregnancy; marital status; ethnic or social origin; colour; sexual orientation; 

age; disability; religion; conscience; belief; culture; language; and birth: s 1(1) (definition of ‘prohibited grounds’). 

Interestingly, they also include ‘any … ground where discrimination based on that … ground: (i) causes or 

perpetuates systemic disadvantage; (ii) undermines human dignity; or (iii) adversely affects the equal enjoyment 

of a person’s rights and freedoms in a serious manner that is comparable to discrimination on a ground … 

[expressly listed in the legislation]’: s 1(1) (definition of ‘prohibited grounds’). 

578 Ibid s 10(1). See also Sonke Gender Justice Network v Julius Malema (2010) 7 BCLR 729 (Equality Court) [12] 

(‘Sonke Gender Justice Network’). 

579 South African Equality Act (n 13) s 21(2)(d). An order for damages may be made ‘in respect of impairment of 

dignity, pain and suffering or emotional and psychological suffering’: s 21(2)(d). 

580 Ibid s 21(2). 

581 Ibid s 20(1). 
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may also be the subject of criminal proceedings.582 Speech that constitutes ‘bona fide 

engagement in artistic creativity, academic and scientific inquiry, fair and accurate reporting 

in the public interest or publication of any information, advertisement or notice’ that does 

not constitute ‘propaganda for war’, ‘incitement of imminent violence’, or ‘advocacy of 

hatred that is based on race, ethnicity, gender or religion, and that constitutes incitement to 

cause harm’ is exempt from the operation of s 10(1).583 

 

Section 10(1) was tested in relation to vilification on the basis of sex/gender in the case of 

Sonke Gender Justice Network v Julius Malema (‘Sonke Gender Justice Network’).584 In that case, the 

Equality Court for the district of Johannesburg found Julius Malema to be in breach of s 

10(1). Malema had made the following comments in the context of rape allegations against 

fellow politician Jacob Zuma: 

 

[W]hen a woman didn’t enjoy it, she leaves early in the morning. Those who had a nice time 

will wait until the sun comes out, request breakfast and taxi money. In the morning [Zuma’s 

alleged victim] requested breakfast and taxi money. You don’t ask for taxi money from 

somebody who raped you.585 

 

In reaching her decision, Judge Collis held that what is prohibited speech pursuant to s 10(1) 

of the South African Equality Act is to be interpreted broadly, and that ‘hurt’ or ‘harm’ in 

the context of that provision includes an attack on dignity.586 The complainant’s witness, a 

counsellor and researcher in the field of gendered violence, testified, and Judge Collis 

accepted, that  

 

[Malema’s comments] rely upon generalisations about women, rape and consent, which 

reinforce rape myths … When men proclaim what is and is not sexual violence, and justify 

 
582 Ibid s 10(2). It is unclear what the criminal remedies are. It is also unclear what ‘common law or relevant 

legislation’ in s 10(2) is referring to. 

583 Ibid ss 10(1), 12; South African Constitution (n 543) s 16. 

584 Sonke Gender Justice Network (n 578). 

585 Ibid [2] (Collis J). 

586 Ibid [13] (Collis J). 
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their reasoning with rape myths, they reinforce men’s dominance and perspectives at the 

expense of women’s equality.587  

 

Judge Collis also rejected an argument by Malema that his comments related specifically to 

the complainant in the Zuma case. Instead, she held that his assertions regarding women and 

rape were made in general terms.588 Malema was ordered to issue a public apology and to pay 

damages in the form of a donation to an organisation providing shelter for women survivors 

of abuse.589 

 

Contrary to my functional theory of harm, s 10(1) of the South African Equality Act is 

directed at vilification and sex-based vilification that may be construed as intended to harm 

in ways it specifies. Its focus is on the expressive characteristics of the speech in question, as 

reflective of the speaker’s or speakers’ intentions. It therefore overlooks that vilifying speech, 

including sex-based vilification, may harm regardless of its locutions and regardless of 

whether or not harm is intended. That it is directed at speech that may be construed as 

intended to be ‘hurtful’ or ‘harmful’ or to ‘incite harm’ or ‘promote or propagate hatred’590 

also indicates that s 10(1) is at least partly directed at particular causal harms of such speech, 

similarly to other existing anti-vilification laws, including Canadian sex-based vilification 

laws. It is not prima facie directed at the constitutive harms to women of sex-based 

vilification of systemic subordination and silencing. In light of its interpretation in Sonke 

Gender Justice Network, however, s 10(1) does presently appear to at least capture some speech 

that constitutively subordinates and silences women on the basis of their sex. That is, per 

that case, constitutive harms of subordination and silencing of sex-based speech, including 

those of rape myths that ‘reinforce men’s dominance and perspectives at the expense of 

women’,591 may be seen to constitute ‘hurt’ or ‘harm’ for the purposes of s 10(1) of the South 

African Equality Act, regardless of whether or not causal harms follow. 

 

 
587 Ibid [17] (Collis J). 

588 Ibid. 

589 Ibid [24]–[25] (Collis J).   

590 South African Equality Act (n 13) s 10(1). 

591 Sonke Gender Justice Network (n 578) [17]. 
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Existing Canadian and South African sex-based vilification laws thus largely overlook the 

illocutionary or constitutive harms of sex-based vilification, as well as that such conduct 

harms regardless of its particular expressive characteristics or whether or not harm is 

intended. They are similar in those respects to existing anti-vilification laws directed at other 

categories of vilifying speech, which also tend to sanction conduct expressing hatred towards, 

or seen to give rise to a risk of hatred, discrimination, or violence towards, target group 

members and similarly overlook the illocutionary or constitutive harms of vilification. That 

even existing sex-based vilification laws in Canada and South Africa are inappropriately and 

inadequately addressed to the constitutive harms of sex-based vilification represents a second 

aspect of the prevailing gap in the law with respect to sex-based vilification. 

 

4.4 The gap in other laws capturing some sex-based speech 

 

Other laws that are not directed at sex-based vilification nevertheless capture some speech 

that prima facie constitutes sex-based vilification pursuant to my functional theory of harm. 

Sexual harassment and non-consensual pornography laws, for example, capture some 

sexualised speech that also constitutes sex-based vilification.592 Other examples include laws 

pertaining to ‘obscene’ or ‘indecent’ publications,593 time and place restrictions on speech, 

for example, in relation to ‘exclusion zones’ around abortion clinics,594 and certain criminal 

offences, including harassment and stalking offences.595 Some non-legal guidelines, including 

 
592 See, eg, Sex Discrimination Act 1984 (Cth), s 28A (‘Sex Discrimination Act’); Summary Offences Act 1966 (Vic), ss 

41DA–B (‘Victorian Summary Offences Act’) in the Australian context. 

593 See R v Hicklin (1868) LR 3 QB 360, which sets out the common law test for obscenity (at 371). See also, 

eg, R v Close (1948) VLR 445 as regards the move away from ‘obscenity’ to ‘indecency’. See, eg, Victorian Summary 

Offences Act (n 592) s 17(1)(b) for a legislative example in the Australian context. 

594 See, eg, Public Health and Wellbeing Act 2008 (Vic), s 185D (‘Public Health and Wellbeing Act’); Reproductive Health 

(Access to Terminations) Act 2013 (Tas), s 9 in the Australian context, the constitutionality of both provisions of 

which was recently upheld by the High Court of Australia in Clubb v Edwards; Preston v Avery [2019] HCA 11 

(‘Clubb’). 

595 See, eg, Commonwealth Criminal Code (n 15) s 474.17 in the Australian context, which prohibits ‘using a carriage 

service in an offensive way’. 
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at the international, regional, and domestic levels, also regulate media representations of 

women, including some speech constituting sex-based vilification.596  

 

Such existing laws, regulations, and guidelines are inadequate and inappropriate to address 

the systemic subordination and silencing harms to women of sex-based vilification for two 

main reasons. First, and most obviously, they capture only a subset of sex-based vilification. 

For example, sexual harassment, obscenity, and non-consensual pornography laws generally 

only address sex-based vilification to the extent that such speech is sexualised or otherwise 

explicit.597 As demonstrated in Chapter 3, however, not all sex-based vilification is sexualised. 

Sexual harassment laws, as well as regulations and guidelines pertaining to media 

representations of women, also only capture speech by some speakers in some spheres of 

public life.598 In contrast, much sex-based vilification is uttered by individual speakers in 

contexts unregulated by sexual harassment laws (for example, outside employment or 

educational settings) and via unregulated media such as much social media, including as part 

of the cyber harassment of women. Time and place restrictions on speech by definition 

exclude sex-based vilification that occurs elsewhere or at other times.599 Criminal laws 

capturing sex-based speech also often comprise elements that exclude some sex-based 

vilification. For example, criminal harassment offences typically require speakers to have 

engaged in a ‘course’ of conduct,600 whereas sex-based vilification may occur as ‘one-off’ 

utterances. As with sexual harassment and non-consensual pornography laws, such criminal 

laws also require that the offending speech be directed at individual, identifiable women.601 

As such, they do not capture sex-based vilification that is about women generally. 

 
596 For example, the UN Women Beijing Declaration and Platform for Action identifies ‘stereotyping of women and 

inequality in women’s access to and participation in all communication systems, especially in the media’ as a 

key area of concern: Beijing Declaration and Platform for Action as contained in the Report of the Fourth World Conference 

on Women, UN Doc A/CONF.177/20/Rev.1 (17 October 1995) art 44 (‘Beijing Declaration’). Accordingly, it sets 

out guidance, strategic objectives, and action points in relation to ‘women and the media’: at ch IV(J). 

597 See, eg, Sex Discrimination Act (n 592) s 28A; Summary Offences Act (n 592) ss 41DA–B in the Australian 

context. See also R v Hicklin (n 593) 371. 

598 See, eg, Sex Discrimination Act (n 592) ss 28B–L in the Australian context; Beijing Declaration (n 596) ch IV(J). 

599 See, eg, Public Health and Wellbeing Act (n 594) s 185D (definitions of ‘prohibited behaviour’ and ‘safe access 

zone’) in the Australian context. 

600 See above n 336 and accompanying text. 

601 See, eg, Victorian Crimes Act (n 336) s 21A in the Australian context. 
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The law in many jurisdictions thus conceptualises prima facie harmful, sex-based speech 

directed at and about women as giving rise to harms that are disparate, situational, and 

seemingly unrelated. It therein obfuscates the shared, cumulative, and reinforcing functions 

of such speech as sex-based vilification that constitutes and causes the overall systemic 

subordination and silencing of women in patriarchal societies. Accordingly, pursuant to my 

functional theory of harm, sex-based vilification includes, but, importantly, is not limited to, 

systemically subordinating and silencing speech directed at and about women that is captured 

by existing laws. 

 

Second, laws that are not sex-based vilification laws are not addressed to the harms of sex-

based vilification. Pursuant to my functional theory of harm, sex-based vilification harms 

women in constituting them as systemically subordinate and silent and thereby causing them 

to be systemically subordinated and silenced in fact. That is, sex-based vilification itself 

constitutes harm. In contrast, the harms at which sexual harassment laws are directed, for 

example, are conceptualised by law as constituted by the undesirability from a (reasonable) 

target’s point of view of the conduct in question, that is, its harassing nature, as well as the 

inappropriateness of its occurrence in particular spheres of public life (for example, in 

employment or educational contexts).602 A sex-based vilification law that appropriately and 

adequately addresses the systemic subordination and silencing harms to women of sex-based 

vilification would conceptualise the conduct it captures as harmful regardless of targets’, 

hearers’, or speakers’ intentions, perceptions, or responses or the ‘reasonableness’ of those 

intentions, perceptions, or responses. 

 

Similarly, obscenity laws, for example, are both too narrow and too wide to appropriately 

and adequately address the harms of sex-based vilification pursuant to my functional theory 

of harm. Laws regulating ‘obscene’ or ‘indecent’ speech do so not on the basis that such 

 
602 See, eg, Sex Discrimination Act (n 592) div 3 in the Australian context. MacKinnon describes sexual harassment 

in the workplace as ‘economic coercion, in which material survival is held hostage to sexual submission’: 

MacKinnon, Sexual Harassment of Working Women (n 216) 173. Public, sexually harassing speech occurring 

outside the workplace (for example, occurring on the street) may not similarly constitute economic coercion, 

but it may nevertheless constitute vilification and may be worthy of regulation on that basis alone. 
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speech harms women in and by systemically subordinating and silencing them on the basis 

of their sex, but on the basis that such speech is unpalatable, immoral, or otherwise not in 

accordance with prevailing community standards.603 Moreover, legal formulations and 

judgments of what is ‘good’ and ‘bad’ sex, when made predominantly by male lawmakers and 

judges, or according to patriarchal community standards, may more often than not disserve 

women. Sonya Sceats, for example, describes obscenity law as ‘a conversation about morality 

[rather than harm] in which the participants (such as the publishers, prosecutors and judges) 

have overwhelmingly been men.’604 MacKinnon argues that 

 

[i]n practice, [obscenity laws] prohibit … depictions of sex that some men find offensive — 

that is, the public showing of sex that some men want to say they do not want other men to 

see. It takes the view that sex is dirty, women are dirty, and homosexuality is bad … It cares 

more about whether men blush than whether women bleed … Virtue and vice are its 

concerns; women and children are not.605  

 

It is therefore the case that some sex-based, sexualised speech that systemically subordinates 

and silences women is not captured by obscenity laws, whereas some speech is captured by 

obscenity laws notwithstanding that it does not harm as sex-based vilification does.  

 

Other laws such as criminal harassment and stalking laws overlook the discriminatory or sex-

based nature of sex-based vilification and that its harms are systemic. They incidentally 

capture some speech that subordinates and silences women, but they are not addressed to 

those harms as suffered by women as a group and because they are women. In contrast, 

regulations and guidelines pertaining to media representations of women do often recognise 

that stereotyped and demeaning speech directed at and about women on the basis of their 

sex may plausibly cause women, as a group, to be violated or discriminated against.606 They 

 
603 See above n 593. 

604 Sonia Sceats, ‘The Legal Concept of Obscenity: A Geneology’ (2002) 16 Australian Feminist Law Journal 133, 

143 (emphasis added). 

605 Catharine A MacKinnon, ‘Pornography’s Empire’ (Conference Paper, Commonwealth Law Conference, 

16–20 April 1990), quoted in Regina Graycar and Jenny Morgan, The Hidden Gender of Law (Federation Press, 

1990) 405. 

606 Beijing Declaration (n 596) art 118. 



144 

 

also correctly conceptualise mass media as particularly authoritative speakers of sex-based 

vilification.607 They are thus relatively well addressed to the causal harms of systemic 

subordination and silencing of the sex-based vilification they capture, but, nevertheless, 

overlook its constitutive harms. 

 

That existing laws, regulations, and guidelines capturing sex-based speech are inadequate and 

inappropriate to address the systemic subordination and silencing harms to women of sex-

based vilification constitutes the third and final aspect of the prevailing gap in the law with 

respect to sex-based vilification. My discussion in the following chapter, Chapter 5, centres 

on the functions of that prevailing gap in the law — that is, what that gap does — as well as 

the functions of potential sex-based vilification laws. 

  

 
607 Beijing Declaration (n 596) ch IX(J). 
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Chapter 5 

Law’s Accommodation and its 

Potential as Counter-Speech 

 

 

5.1  Introduction 

 

In Chapter 4, I considered the prevailing gap in the law with respect to sex-based vilification. 

I did that with reference to existing anti-vilification laws that exclude sex as a category of 

vilification, as well as legislation, case law, and some regulations and guidelines that explicitly 

or impliedly bring other sex-based speech that prima facie constitutes sex-based vilification 

within the operation of the law. I argued that such existing laws, regulations, and guidelines 

are inappropriately and inadequately addressed to the systemic subordination and silencing 

harms to women of sex-based vilification. I argued, moreover, that existing sex-based 

vilification laws in Canada and South Africa are similarly inappropriately and inadequately 

addressed to those harms, in particular, sex-based vilification’s constitutive harms.  

 

Whether (some) sex-based vilification should be regulated by law centres on the systemic 

subordination and silencing harms of such speech to women, as already discussed, as well as 

the utility of potential sex-based vilification laws in addressing those harms, meaning what, 

plausibly, such laws may achieve. That in turn partly depends on the comparable ease with 

which, in the absence of sex-based vilification laws, the harms of sex-based vilification may 

be undone by actors other than the state, and how likely it is that they are undone by non-

state actors in patriarchal societies. In this chapter, in order to consider the utility of potential 

sex-based vilification laws, I consider the functions of the sex-based gap in anti-vilification 

laws, policies, and policy conversations, as well as the functions of potential sex-based 

vilification laws. Applying speech act theory consistently with my functional theory of harm, 

I consider what the gap in the law plausibly does at present, as well as what sex-based 

vilification laws plausibly may do if enacted. I argue that the gap in the law accommodates 



146 

 

and authorises sex-based vilification’s systemic subordination and silencing of women on the 

basis of their sex. I argue that, conversely, the enactment of sex-based vilification laws would 

constitute a counter-speech act of the state’s that plausibly may quash or mitigate the systemic 

subordination and silencing harms to women of sex-based vilification, with respect to some 

hearers. 

 

On the basis of my analysis, I reach a provisional view in response to my key research 

question that the state’s role in undoing or addressing the harms to women of sex-based 

vilification through law is necessary, significant, and not one that may properly be outsourced 

to non-state actors. That is, sex-based vilification laws have overall value, unless they give 

rise to harms or other undesirable consequences that are more material than the systemic 

subordination and silencing harms to women of sex-based vilification, as accommodated and 

authorised through the gap in the law. Most pertinently in and for liberal democracies, sex-

based vilification laws are desirable overall to the extent that they do not unduly impinge on 

relevant free speech interests. 

 

Building on McGowan’s work in speech act theory, I begin in Part 5.2 by conceptualising 

both potential sex-based vilification laws and the prevailing gap in the law with respect to 

sex-based vilification as the state’s speech in and to law and in and to patriarchal oppression. 

The state has institutional authority to speak in and to law and patriarchal oppression and, 

through its enactments of laws, enacts permissibility facts in and of those rule-governed 

activities. Accordingly, the state may be conceived of as a participant in law and patriarchal 

oppression, and its enactment of sex-based vilification laws may be conceived of as 

constituting an illocutionary speech act of its in and to those activities. As the state is a 

participant in law and patriarchal oppression, its silences or omissions as to law may also be 

conceived of as constituting illocutionary speech acts in and to those activities. Accordingly, 

the sex-based gap in anti-vilification laws, policies, and policy conversations may, too, be 

conceived of as an illocutionary speech act or a series of acts in and to law and patriarchal 

oppression. 

 

In Part 5.3, with reference to David Lewis’s work on accommodation, as well as Langton’s 

and Ishani Maitra’s recent developments of that work, I argue that the gap in the law, being 
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the state’s speech in and to law and patriarchal oppression, accommodates sex-based 

vilification’s constitutive subordination and silencing functions. The gap in the law also 

accommodates the particular permissibility facts in and of patriarchal oppression that sex-

based vilification (re)enacts, as well as the presuppositions on which those (re)enactments 

rest. Significantly, as authority is often presupposed, and, consequently, dependent on 

accommodation, particularly by and for speakers (beginning) with only covert authority, the 

state also confers authority on speakers of sex-based vilification through the gap in the law. 

In turn, the state confers authority on what those speakers presuppose about women, as well 

as the permissibility facts those speakers (re)enact in so presupposing. In the context of the 

prevailing gap in the law with respect to sex-based vilification, therefore, sex-based 

vilification’s harms to women may be conceived of partly as the doing of the state itself. 

 

I consider the potential of sex-based vilification laws as counter-speech in Part 5.4. The state, 

through law, may enact permissibility facts in and of law and patriarchal oppression that 

disallow, refute, or contradict permissibility facts of patriarchal oppression (re)enacted 

through sex-based vilification, or the presuppositions required for those (re)enactments, 

including presuppositions of speaker authority. Accordingly, law is one way in which the 

state may ‘speak back’ against sex-based vilification’s subordinating and silencing force. The 

potential of sex-based vilification laws as counter-speech may thus be conceived of in two 

main ways. First, sex-based vilification laws may quash the illocutionary or constitutive force 

of sex-based vilification in enacting permissibility facts that ‘disallow’, refute, or contradict 

presuppositions of speaker authority, or other relevant presuppositions. In doing so, sex-

based vilification laws may ‘block’ presupposed speaker authority, or other required 

presuppositions, such that permissibility facts (re)enacted through sex-based vilification are 

retroactively undone.608 Second, sex-based vilification laws may mitigate the perlocutionary 

or causal force of sex-based vilification in enacting permissibility facts that disallow, refute, 

or contradict, and, by doing so, compete with, permissibility facts (re)enacted through sex-based 

vilification. In practice, sex-based vilification laws would, in those ways, plausibly function at 

both the constitutive and causal levels simultaneously and cumulatively to diminish the 

 
608 Langton, ‘Beyond Belief’ (n 43) 72; Langton, ‘How to Undo Things with Words’ (n 43); Langton, ‘Blocking 

as Counter-Speech’ (n 43). 
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subordinating and silencing force of sex-based vilification with respect to some hearers or 

participants in patriarchal oppression. 

 

Finally, in Part 5.5, I consider the implications of my analysis in this chapter for the overall 

desirability of sex-based vilification laws. Notwithstanding outstanding empirical 

considerations, I reach a provisional view in response to my key research question that the 

accommodating and authorising force of the gap in the law, when compared to the potential 

quashing and mitigating force of sex-based vilification laws, suggests that such laws have 

overall value. That is particularly the case given that sex-based vilification not only 

subordinates women, but simultaneously silences them, impeding their agency to themselves 

speak back against their subordination. Conversely, sex-based vilification laws may not be so 

desirable if they themselves give rise to harms or other objectionable consequences that are 

more material than sex-based vilification’s systemic subordination and silencing harms to 

women, as accommodated and authorised through the gap in the law. Most significantly in 

and for liberal democracies, sex-based vilification laws may not have value overall if they 

unduly impinge on relevant free speech interests, which interests I consider in Chapter 6. 

 

5.2 Sex-based vilification laws and the gap in the law as the 

state’s speech in and to law and patriarchal oppression 

 

Just as speakers of sex-based vilification systemically subordinate and silence women on the 

basis of their sex, other speakers may also do things with their speech. They may, for 

example, acquiesce, consent, support, reinforce, contradict, refute, or disallow.609 That the 

state is a speaker that may, and does, do such things, including through law, is identified 

 
609 Langton, ‘Beyond Belief’ (n 43) 72; Maitra (n 43); Langton, ‘How to Undo Things with Words’ (n 43); 

Langton, ‘Blocking as Counter-Speech’ (n 43). 
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explicitly in the critical and speech act theory approaches to speech reflected in my functional 

theory of harm,610 as well as extant expressive theories of law.611  

 

Whether speakers, including the state, may do many of the things I flag above depends on 

their (the speakers’) substantive authority, if any, as well as their covert authority, if any, 

meaning their alignment with the rules of the relevant rule-governed activities in and to which 

they are speaking.612 The categories of sex-based vilification discussed in Chapter 3, for 

example, rank women as inferior or for use on the basis of their sex and (re)enact 

permissibility facts in and of the rule-governed activity of patriarchal oppression that 

legitimate the treatment of women accordingly. Covertly authoritative speakers of those 

categories of sex-based vilification are able to so subordinate and silence women as sex-based 

vilification reflects and reinforces the rules of patriarchal oppression in patriarchal societies. 

Speakers who do not abide by the rules of patriarchal oppression, in contrast, typically do 

not have covert authority to speak in and to that oppression. They may nevertheless have 

substantive authority to speak in and to it and (re)constitute its permissibility. Importantly, 

though patriarchal oppression functions at a societal level, there are any number of other 

rule-governed activities that function alongside it at that level, or within ‘sub-societal’ 

domains.613 Thus, speakers may also have substantive or covert authority to speak in and to 

other rule-governed activities in ways that impact on patriarchy’s permissibility. For example, 

speakers may enact permissibility facts in other rule-governed activities that refute or 

contradict patriarchy’s permissibility facts. 

 

Law, like patriarchal oppression, is a rule-governed activity. The state has substantive (formal, 

institutional) authority to speak in and to law and, through the exercise of its legislative 

 
610 See, eg, Lawrence (n 48) 59, in relation to the United States Supreme Court’s reasoning in the desegregation 

case of Brown (n 48) as to the communicative functions or message of segregation. 

611 Elizabeth S Anderson and Richard H Pildes, ‘Expressive theories of law: A general restatement’ (2000) 

148(5) University of Pennsylvania Law Review 1503; Cass R Sunstein, ‘On the expressive function of law’ (1996) 

144(5) University of Pennsylvania Law Review 2021. 

612 See above nn 99–102 and accompanying text. 

613 It is unnecessary for me to provide an account here of what constitutes a rule-governed activity or what 

specific rule-governed activities there are that function alongside patriarchal oppression in patriarchal societies. 

Suffice to say that law is one such rule-governed activity, as discussed below. 
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powers — that is, through its enactments of laws — it literally enacts permissibility facts in 

and of law.614 The state also has institutional authority to speak in and to rule-governed 

activities of systemic oppression. We know this because state-based institutionalisation of 

oppression is one of the main ways in which oppression is systematised.615 Thus, the state may, 

including through law, also speak to permissibility in and of patriarchal oppression itself. The 

state may accordingly be conceived of as a speaker, player, or participant not only in the rule-

governed activity of law, but also in the rule-governed activity of patriarchal oppression, just 

as speakers of sex-based vilification are participants in that oppression. The state’s 

enactments of laws, including sex-based vilification laws, may accordingly be conceived of 

as constituting illocutionary speech acts of the state’s in and to law and, where applicable, as 

in the case of sex-based vilification laws, in and to patriarchal oppression. In other words, as 

sex-based vilification constitutes (speech) ‘moves’ in and of the rule-governed activity of 

patriarchal oppression,616 the enactment of sex-based vilification laws regulating those moves 

would itself constitute a (speech) move in and of patriarchal oppression that (re)constitutes 

its permissibility. That breaches of permissibility facts enacted through law typically attract 

criminal or civil sanctions does not make the potential enactment of sex-based vilification 

laws any less a relevant counter-speech act of the state’s; it merely means that permissibility 

facts enacted through such potential laws would be coercive, as opposed to suggestive.617 

 

The paradigm illocutions that Austin describes in How to Do Things with Words involve 

performative utterances (for example, the illocutionary act of marrying in saying ‘I do’).618 

Nevertheless, silences or omissions, too, may have performative, including illocutionary, 

 
614 ‘Enact’ applies here both in the sense that McGowan uses it (and that I have been using it with respect to 

speakers of sex-based vilification) as well as literally; the state ‘speaks’ in and to law in its enactment of laws. As 

discussed below, in Austinian terms, the state’s enactments of laws are illocutionary speech acts that do things. 

Specifically, they enact permissibility facts in and of law and sometimes in and of other rule-governed activities. 

615 Consider, for example, laws establishing and enforcing segregation or apartheid, as discussed in Chapter 2 

with reference to Langton’s and Lawrence’s work: see above nn 85–91, 157 and accompanying text. 

616 McGowan, ‘Oppressive Speech’ (n 99) 394–405. 

617 Accordingly, it also means that those permissibility facts may function particularly powerfully to effect 

changes in behaviours in fact. 

618 Austin (n 40) 14–15. 
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force.619 For example, an omission of protest may, in some circumstances, constitute an 

illocutionary act of acquiescence or consent.620 As the state is a participant in the rule-

governed activities of law and patriarchal oppression, its silences or omissions, like its 

utterances, may constitute speech that has performative, including illocutionary, force in 

those activities. In particular, as a participant in those activities with institutional authority, 

the state’s silences or omissions in and to them arguably may not plausibly be conceived of 

as innocuous, or as having no, ‘neutral’, or trivial performative force. Accordingly, the state’s 

silences or omissions as to law, including the sex-based gap in anti-vilification laws, policies, 

and policy conversations, may, like its enactments of laws, be conceived of as constituting 

illocutionary speech acts of the state’s in and to law and, where applicable, as with the sex-

based gap in anti-vilification laws, in and to patriarchal oppression. That is, the prevailing 

gap in the law with respect to sex-based vilification may itself be conceived of as constituting 

a (speech) move or a series of (speech) moves of the state’s in and of the rule-governed 

activities of law and patriarchal oppression. The prevailing gap in the law, like potential sex-

based vilification laws, may accordingly be conceived of as a contribution to, and component 

of, patriarchal oppression that (re)constitutes the permissibility of that oppression. 

 

5.3 The gap in the law as the state’s accommodation and 

authorisation of sex-based vilification 

 

McGowan’s work on the enactment by speakers with covert authority of permissibility facts 

in and of rule-governed activities draws on earlier work by David Lewis on accommodation, 

which I referred to in Chapter 3 in discussing how causality follows constitution of 

 
619 Langton notes that Austin does allow that certain ‘non-utterances’ may have illocutionary force: Rae 

Langton, ‘Disenfranchised Silence’ in Geoffrey Brennan, Robert Goodin, Frank Jackson, and Michael Smith 

(eds), Common Minds: Themes from the Philosophy of Philip Pettit (Oxford University Press, 2006) 199, 200 

(‘Disenfranchised Silence’). For example, Austin allows that a speaker may make a protest in hurling a tomato 

or a threat in tapping a stick. And, argues Langton, ‘if tomato-hurlings and stick-tappings can have illocutionary 

force, why not silences?’: at 200. 

620 Ibid. 
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permissibility.621 According to Lewis, permissibility itself also follows a ‘rule of 

accommodation’, as the boundaries of what is permissible ‘shift … in a rule-governed way’.622 

 

If at time t something is said about permissibility by … [a speaker to another participant in 

an applicable rule-governed activity] that requires for its truth the permissibility or 

impermissibility of certain courses of action, and if just before t the boundary is such as to 

make the … [speaker’s] statement false, then — ceteris paribus and within certain limits —

the boundary shifts at t so as to make the … [speaker’s] statement true.623 

 

Provided that the speaker has authority to speak to permissibility, the ‘score’ of the relevant 

rule-governed activity automatically shifts to accommodate newly enacted permissibility facts 

and make them count as ‘correct play’.624 Thus, 

 

permissibility evolves according to a rule of accommodation specifying that the boundaries 

of the permissible range of conduct shift to make true whatever is said about them, provided 

that what is said is said by … [a speaker with authority to speak to permissibility], and 

provided that there does exist some shift that would make what he says true.625 

 

McGowan’s work clarifies that the requisite authority is, in many contexts, relatively trivial.626 

For example, the score of patriarchal oppression shifts automatically to accommodate 

permissibility facts (re)enacted by speakers of sex-based vilification and make them count as 

‘correct play’,627 including those (re)enacted by speakers with only covert authority,628 

provided that the permissibility facts they (re)enact are, in fact, accommodated, or treated as 

constituting ‘correct play’.629 That is, permissibility facts enacted in and of rule-governed 

 
621 See above nn 469–479 and accompanying text. 

622 Lewis, ‘Scorekeeping in a Language Game’ (n 223) 341. 

623 Ibid. 

624 Ibid 347. 

625 Ibid. 

626 See above nn 99–102 and accompanying text. 

627 Lewis, ‘Scorekeeping in a Language Game’ (n 223) 347. 

628 See above nn 99–102 and accompanying text. 

629 Lewis, ‘Scorekeeping in a Language Game’ (n 223) 347. 
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activities, including in and of patriarchal oppression, are accommodated, unless they are 

unaccommodated. 

 

Presupposition also follows a rule of accommodation. Specifically, ‘some things that might 

be said require suitable presuppositions. They are acceptable if the required presuppositions 

are present; not otherwise.’630 Some things that might be done with speech also require 

suitable presuppositions; they are done if the required presuppositions are present, and not 

otherwise. For example, the categories of sex-based vilification discussed in Chapter 3 

presuppose that women are inferior or for use on the basis of their sex. In so presupposing, they 

rank women as inferior or for use on the basis of their sex and (re)enact permissibility facts 

in and of patriarchal oppression that legitimate their treatment accordingly. The 

presuppositions are required in order for the ranking to occur, and, in turn, for the 

permissibility facts to be (re)enacted. 

 

Importantly, ‘presuppositions can be created or destroyed in the course of a conversation.’631 

If a speaker ‘say[s] something that requires a missing presupposition … straightway that 

presupposition springs into existence, making what … [the speaker] said acceptable after 

all.’632 Thus, ‘at any stage in a well-run conversation, a certain amount is presupposed. The 

parties to the conversation take it for granted; or at least they purport to, whether sincerely 

or just “for the sake of the argument.”’633 They ‘tacitly acquiesce’ to certain 

presuppositions.634 The resulting rule of accommodation of presupposition is that ‘if at time 

t something is said that requires presupposition P to be acceptable, and if P is not 

presupposed just before t, then — ceteris paribus and within certain limits — presupposition 

P comes into existence at t.’635 That rule applies equally to speakers’ conversational 

contributions to, and components of, other rule-governed activities. For example, as speech 

constituting sex-based vilification is a contribution to, and component of, patriarchal 

oppression, the score of that oppression shifts automatically to accommodate 

 
630 Ibid 339. 

631 Ibid. 

632 Ibid. 

633 Ibid. 

634 Ibid. 

635 Ibid. 



154 

 

presuppositions contained in such speech, provided that what is presupposed is, in fact, 

accommodated, or treated as constituting ‘correct play’,636 by participants in patriarchal 

oppression. That is, as with the relevant permissibility facts themselves, presuppositions 

required for sex-based vilification to (re)enact permissibility facts in and of patriarchal 

oppression also automatically count as, or are constituted as, ‘correct play’ in and of 

patriarchal oppression,637 unless they are unaccommodated. 

 

Consider again the following example, which I discussed in Chapter 3 as an example of 

sexualised invective. A woman enters an online forum and is told by a male participant in 

the forum: ‘Tits or get the fuck out!’638 In saying to the woman ‘Tits or get the fuck out!’, the 

male participant treats the woman as for use on the basis of her sex. In so treating her, he 

presupposes that she is for use on the basis of her sex. In so presupposing, and as he has (at 

least) covert authority in patriarchal societies to speak through sex-based vilification in and 

to patriarchal oppression, he ranks her as for use on the basis of her sex. He also (re)enacts 

permissibility facts in and of patriarchal oppression that legitimate her treatment accordingly, 

as well as the treatment of other women accordingly on the basis of their sex. Assume now, 

for the purposes of my example, that no other participant in the forum says anything in 

response to the male participant. Assume also that the woman, feeling intimidated and 

humiliated, silently leaves the forum. In that scenario, at least, the permissibility facts in and 

of patriarchal oppression that the male participant (re)enacts legitimating the treatment of 

women as for use on the basis of their sex, as well as his presupposition that women are for 

use on the basis of their sex, do not go unaccommodated. They are thus (automatically) 

accommodated in fact. Accordingly, the score of patriarchal oppression, at both the 

illocutionary and perlocutionary levels, shifts ‘straightway’ to also accommodate, and thus 

incorporate, (at least) those permissibility facts and that presupposition.639 

 

Now recall that the categories of sex-based vilification arrived at in Chapter 3 comprise 

verdictive speech acts of ranking women as inferior or for use on the basis of their sex and 

 
636 Ibid 347. 

637 Ibid. 

638 See above Part 3.5.1(c). 

639 Lewis, ‘Scorekeeping in a Language Game’ (n 223) 347. 
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exercitive speech acts of legitimating the treatment of women accordingly.640 Recall also that 

authority is a felicity condition of verdictive and exercitive speech acts.641 Authority itself may 

be presupposed.642 Accordingly, it too follows accommodation, and may be conferred, 

removed, acquired, or lost through the speech acts of participants in rule-governed 

activities.643 As Langton argues, authority is, in that sense, sometimes a felicity condition of 

speech acts, sometimes an outcome, and often both.644 For my purposes in this chapter, 

silences and omissions of participants, in particular, may accommodate and contribute to 

speakers’ authority.645 A speaker may merely presuppose her authority, but her speech act 

may nevertheless have exercitive or verdictive force, provided that its other felicity conditions 

hold, including necessary omissions on the parts of participants in rule-governed activities in 

and to which she is speaking that accommodate her presupposition of authority.646 A ‘quack’ 

doctor may acquire authority by virtue of her patients’ omitting to question her diagnoses.647 

Analogously, a Manosphere blogger may acquire authority by virtue of his readers’ omitting 

to question his pronouncements. In the example of sexualised invective discussed above, as 

far as we know, the male speaker merely presupposes his authority when he speaks. However, 

he acquires authority through the silences and omissions, that is, through the 

accommodation, of the other participants, including, perhaps, the silence of the woman 

herself.648 In accommodating sex-based vilification, participants in patriarchal oppression 

may thus be conceived of as conferring authority on sex-based vilification’s speakers, such 

that those speakers may successfully subordinate and silence women through their speech. 

Speakers of sex-based vilification (beginning) with only covert authority may in that way even 

 
640 See above Part 3.5. 

641 See above nn 90–100 and accompanying text. 

642 Maitra (n 43) 103–109. 

643 Langton, ‘Beyond Belief’ (n 43); Maitra (n 43); Rae Langton, ‘Accommodating Authority’ (John Locke 

Lecture Series, University of Oxford, 29 April 2015). 

644 Langton, ‘Accommodating Authority’ (n 643). 

645 Ibid. Langton draws on the work of Austin, Lewis, and MacKinnon to argue that epistemic and practical 

authority may emerge from the acts and omissions of even innocent bystanders and hearers. See also Langton, 

‘Beyond Belief’ (n 43); Maitra (n 43). 

646 Langton, ‘Beyond Belief’ (n 43); Maitra (n 43); Langton, ‘Accommodating Authority’ (n 643). 

647 Langton, ‘Accommodating Authority’ (n 643). 

648 Langton, ‘Beyond Belief’ (n 43); Maitra (n 43); Langton, ‘Accommodating Authority’ (n 643). 
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come to have substantive — if informal — authority, through the accommodating speech 

acts of other participants in patriarchal oppression.649 

 

The general claim extrapolated above that speech acts are accommodated through the acts 

and omissions of participants in relevant rule-governed activities is, of course, quite distinct 

from the far more specific claim that a particular participant in a particular rule-governed 

activity accommodates, through their particular act(s) or omission(s), a particular speech act 

or category of speech acts that contribute(s) to that rule-governed activity. It would be 

nonsensical, for example, to say that I accommodate, through my ‘silence’, the utterance ‘Tits 

or get the fuck out!’ that occurs in an online forum in which I am not, in fact, a participant. 

That is notwithstanding that I am, in a more general sense, a participant in the rule-governed 

activity of patriarchal oppression, which functions at a societal, that is, a ‘whole-of-society’, 

level. There is a sense, even with reference to ‘accommodate’ in its ordinary usage, that a 

participant in a rule-governed activity may only accommodate speech acts that are 

contributions to that activity if they have, at least, both the opportunity and the ability to not 

accommodate those speech acts, if they so choose.  

 

The state, I think, is one such participant in the rule-governed activity of patriarchal 

oppression in the context of speech acts of sex-based vilification. It has the opportunity not 

to accommodate speech acts of sex-based vilification, in the sense that it is, generally 

speaking, ‘privy’ to all public occurrences of sex-based vilification. It also has the ability not 

to accommodate those speech acts of sex-based vilification, in the sense that is has both 

institutional authority and, relatedly, a platform, including through law, to respond to public 

occurrences of sex-based vilification in non-accommodating ways. Importantly, it has ability 

to respond to public occurrences of sex-based vilification non-accommodatingly in ways that 

non-state actors simply do not. The state is thus a participant in patriarchal oppression with 

both opportunity and ability not to accommodate sex-based vilification. Indeed, the very 

existence of other categories of anti-vilification laws makes that clear by analogy. For 

example, the state is also a participant with institutional authority in the rule-governed activity 

 
649 Maitra (n 43) 103–117. In accommodating sex-based vilification, participants in patriarchal oppression may 

thus be conceived of as conferring authority on sex-based vilification’s speakers, such that those speakers may 

successfully subordinate and silence women through their speech, as I discuss below. 
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of white supremacy, and it has both opportunity and ability not to accommodate racial 

vilification; which, in many instances, it chooses not to accommodate, through racial 

vilification laws.650 In that context, the sex-based gap in anti-vilification laws, policies, and 

policy conversations may be conceived of as the state’s accommodation of sex-based 

vilification.  

 

As permissibility and presupposition follow accommodation, the gap in the law may 

accordingly also be conceived of as the state’s accommodation of particular permissibility 

facts in and of patriarchal oppression (re)enacted through sex-based vilification, as well as 

particular presuppositions on which those (re)enactments rest. For example, sexualised 

invective is a category of sex-based vilification that ranks women as for sexual use by and for 

men and (re)enacts permissibility facts in and of patriarchal oppression that legitimate the 

treatment of women accordingly, as discussed above. Through the gap in the law, the state 

may be conceived of as accommodating those functions of sexualised invective. That is, the 

state may be conceived of as accommodating sexualised invective’s systemic subordination 

and silencing of women on the basis of their sex. In so accommodating, it may also be 

conceived of as accommodating particular permissibility facts in and of patriarchal 

oppression that sexualised invective (re)enacts (for example, ‘men may demand sexual 

gratification from women’), as well as particular presuppositions on which those 

permissibility facts rest (for example, ‘men are entitled to sexual gratification from women 

because women are for sexual use’). It may well be the case, of course, that the state has good 

reasons for its accommodation of sex-based vilification. As I noted at the outset of this 

thesis, the precise viability of the regulation of (some) sex-based vilification through law is 

ultimately a policy question depending on various, varying, and jurisdiction-specific 

considerations that are not the subject of my discussion here. Nevertheless, the point stands: 

through the gap in the law, the state accommodates the systemic subordination and silencing 

functions of sex-based vilification, as well as permissibility facts such speech (re)enacts in 

and of patriarchal oppression, and presuppositions on which those (re)enactments rest. 

 

Significantly, as authority may be presupposed, and as it also follows accommodation, 

especially for speakers (beginning) with only covert authority, the state may also be conceived 

 
650 See, eg, above Part 4.2.1 in the Australian context. 
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of as conferring authority, through the gap in the law, on speakers of sex-based vilification. 

With respect to the categories of sex-based vilification discussed in Chapter 3, for example, 

the state may be conceived of as conferring on speakers (some of) the epistemic authority 

they require to successfully rank women as inferior or for use on the basis of their sex,651 as 

well as (some of) the practical authority they require to successfully (re)enact permissibility 

facts in and of patriarchal oppression that legitimate the treatment of women accordingly.652 

Thus, in ‘merely’ tolerating sex-based vilification, the state confers necessary authority on the 

subordinating and silencing functions of such speech; it contributes to a crucial felicity 

condition of sex-based vilification’s illocutionary force, or its felicitous performances of 

those functions. As the state has institutional, coercive authority to speak in and to patriarchal 

oppression, it is plausible that the state’s conferring of authority on speakers of sex-based 

vilification in those way is particularly harmful to women. Accordingly, in the context of the 

sex-based gap in anti-vilification laws, policies, and policy conversations, sex-based 

vilification’s systemic subordination and silencing harms to women may coherently be 

conceived of partly, and plausibly in no small part, as the doing of the state itself. Moreover, 

as discussed below, permissibility facts in and of patriarchal oppression (re)enacted through 

sex-based vilification, as well as presuppositions on which those (re)enactments rest, which 

the state in part helps along, in turn compete with permissibility facts that the state itself 

enacts, as well as the presuppositions on which those permissibility facts of the state’s rest. 

 

5.4 The potential of sex-based vilification laws as counter-speech 

 

Accommodation of relevant presuppositions, in the manner described above, is thus 

necessary for the successful enactment of permissibility facts in and of rule-governed 

activities, including in and of patriarchal oppression through sex-based vilification. That has 

 
651 Epistemic authority is a felicity condition of successful verdictives of ranking. In the absence of expertise, 

credibility, including credibility acquired through accommodation, may constitute epistemic authority: Langton, 

‘Accommodating Authority’ (n 643). 

652 Practical authority is a felicity condition of successful exercitives of legitimating. Practical authority is usually 

constituted in a normative power possessed in virtue of a formal, institutionally recognised position (for 

example, legislator, teacher, or parent). It may also accrue by virtue of the acquisition of a comparable role, 

including through accommodation: Langton, ‘Accommodating Authority’ (n 643). 
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significance for what participants in rule-governed activities, including participants in 

patriarchal oppression, may do with counter-speech.  

 

Consider again the example of sexualised invective discussed above. The utterance ‘Tits or 

get the fuck out!’ (re)enacts permissibility facts in and of patriarchal oppression (for example, 

‘men may demand sexual gratification from women’) that legitimate the treatment of women 

as for use on the basis of their sex. Those (re)enactments rest on presuppositions (for 

example, ‘men are entitled to sexual gratification from women because women are for sexual 

use’), the accommodation of which is required for those (re)enactments to be successful. If 

the required presuppositions are not accommodated, that is, if they are blocked, the 

(re)enactments will be unsuccessful; they will be (retroactively) undone,653 or will misfire, in 

the Austinian sense.654 If, for example, another participant in the online forum in my example 

(let us call them the ‘counter-speaker’) ‘hears’ the utterance ‘Tits or get the fuck out!’ and 

responds with ‘Why?’, they may succeed in blocking the presupposition ‘men are entitled to 

sexual gratification from women because women are for sexual use’, such that the 

permissibility fact ‘men may demand sexual gratification from women’ (re)enacted by the 

original speaker (let us call him the ‘vilifier’) is, in effect, quashed. Similarly, the counter-

speaker may quash the vilifier’s (re)enactment of that permissibility fact in blocking the 

vilifier’s presupposition of speaker authority (for example, in rhetorically saying to the vilifier: 

‘Who made you the boss [of this forum]?’). Counter-speech is thus a means by which the 

constitutive or illocutionary subordinating and silencing force of vilifying speech, including 

sex-based vilification, may be quashed.655  

 

Counter-speech is also a means by which the causal or perlocutionary subordinating and 

silencing force of vilifying speech, including sex-based vilification, may be mitigated, even in 

the absence of blocking. For example, in saying to the vilifier ‘Who made you the boss [of 

this forum]?’, the counter-speaker may not be successful in blocking the vilifier’s 

presupposition of speaker authority from the perspectives of all other participants in the 

 
653 Langton, ‘Beyond Belief’ (n 43) 72; Langton, ‘How to Undo Things with Words’ (n 43); Langton, ‘Blocking 

as Counter-Speech’ (n 43). 

654 Austin (n 40) 15–16. 

655 Langton, ‘Beyond Belief’ (n 43) 72; Maitra (n 43); Langton, ‘How to Undo Things with Words’ (n 43); 

Langton, ‘Blocking as Counter-Speech’ (n 43). 
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forum. However, by saying that to the vilifier, the counter-speaker may bring into question 

the vilifier’s authority from the perspectives of some other participants in the online forum, 

making it less likely that those participants will act on the permissibility facts (re)enacted by 

the vilifier, and thus mitigating the causal or perlocutionary subordinating and silencing force 

of the vilifier’s utterance. Alternatively, both scenarios may occur simultaneously: the 

counter-speaker may quash the illocutionary force of the vilifier’s utterance with respect to 

some participants, such that the permissibility fact is not (re)enacted for those participants, 

and may mitigate the perlocutionary harms of the vilifier’s utterance in ‘diluting’, so to speak, 

the authority (the weight or persuasiveness) of the (re)enacted permissibility fact with respect 

to some other participants. 

 

The most obvious way in which law may address (some of) the systemic subordination and 

silencing harms to women of sex-based vilification is, of course, in sanctioning (some) speech 

constituting sex-based vilification, such that speakers are deterred from engaging in such 

speech and those harms do not occur.656 There is also the distinct potential of law as counter-

speech. The state may, through law, enact permissibility facts in and of law and patriarchal 

oppression that disallow, refute, or contradict permissibility facts in and of patriarchal 

oppression (re)enacted through sex-based vilification, or the presuppositions required for 

those (re)enactments, including presuppositions of speaker authority. Accordingly, law is one 

way in which the state may speak back against sex-based vilification’s subordinating and 

silencing force.  

 

The potential of sex-based vilification laws as counter-speech may, too, be conceived of as 

functioning at the illocutionary and perlocutionary levels. First, sex-based vilification laws 

may quash the illocutionary or constitutive force of sex-based vilification in enacting 

permissibility facts in and of law and patriarchal oppression that ‘disallow’, refute, or 

contradict relevant presuppositions, including presuppositions by speakers of sex-based 

vilification of speaker authority. In doing so, sex-based vilification laws may block 

presuppositions of speaker authority, or other relevant presuppositions, such that 

 
656 It is unclear whether anti-vilification laws have deterrent functions in fact: see, eg, Jean Stefancic and Richard 

Delgado, ‘A Shifting Balance: Freedom of Expression and Hate-Speech Restriction’ [1993] 78 Iowa Law Review 

737, 746 (‘A Shifting Balance’). 
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permissibility facts (re)enacted through sex-based vilification are quashed, or undone 

retroactively,657 or made to be unsuccessful or misfire, in the Austinian sense.658  

 

Second, sex-based vilification laws may mitigate the perlocutionary or causal force of sex-

based vilification in enacting permissibility facts in and of law and patriarchal oppression that 

disallow, refute, or contradict, and, by doing so, compete with, permissibility facts in and of 

patriarchal oppression (re)enacted through sex-based vilification.659 That is, permissibility 

facts in and of law and patriarchal oppression enacted through sex-based vilification laws 

may compete with permissibility facts in and of patriarchal oppression (re)enacted through 

sex-based vilification, such that it is less likely with respect to some hearers or participants in 

patriarchal oppression that causality will follow permissibility in the ways discussed in 

Chapter 3.660 Sex-based vilification laws may be conceived of in that sense as enacting 

permissibility facts in and of law and patriarchal oppression that make available to hearers or 

participants in patriarchal oppression alternative norms regarding permissibility to those 

(re)enacted through sex-based vilification. In doing so, sex-based vilification laws may, at a 

perlocutionary or causal level, diminish the likelihood that some hearers’ or participants’ 

beliefs, desires, and emotions, and therefore their actions, will follow those latter 

permissibility facts in and of patriarchal oppression.661  

 

In practice, sex-based vilification laws would plausibly function at both the illocutionary or 

constitutive and perlocutionary or causal levels simultaneously and cumulatively, in the ways 

described above, to lessen the subordinating and silencing force of sex-based vilification with 

respect to some hearers or participants in patriarchal oppression. Importantly, sex-based 

 
657 Langton, ‘Beyond Belief’ (n 43) 72; Langton, ‘How to Undo Things with Words’ (n 43); Langton, ‘Blocking 

as Counter-Speech’ (n 43). 

658 Austin (n 40) 15–16. 

659 For example, anti-discrimination laws on the basis of sex enact permissibility facts in and of law and 

patriarchal oppression that compete with some other permissibility facts of patriarchal oppression, including 

permissibility facts (re)enacted through sex-based vilification. So too do laws sanctioning sexual or domestic 

violence against women. Of course, the prohibition by such laws of particular conduct (violence or 

discrimination against women, for example) may refute patriarchy’s permissibility facts, while their procedural 

or other aspects (pertaining to admissible evidence, for example) may reinforce patriarchy’s permissibility facts. 

660 See above nn 469–479 and accompanying text. 

661 Ibid. 
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vilification laws may function at both those levels to lessen the force of sex-based vilification 

not only for men who may (otherwise) act towards women according to the permissibility 

facts sex-based vilification (re)enacts, but also for women themselves, who may (otherwise) 

internalise those permissibility facts.662 

 

Consider again the example of sexualised invective discussed above. Assume that one of the 

participants in the online forum other than the vilifier (let us call him the ‘hearer’) is aware 

that sexualised invective, including the utterance ‘Tits or get the fuck out!’, said in the context 

of the online forum, constitutes vilifying speech that is unlawful pursuant to sex-based 

vilification laws in his (the hearer’s) jurisdiction. Permissibility facts (re)enacted through 

those sex-based vilification laws (for example, ‘it is unlawful to treat women as for sexual 

use’) may block presuppositions contained in the vilifier’s utterance (for example, ‘men are 

entitled to sexual gratification from women because women are for sexual use’) such that 

permissibility facts (re)enacted through the vilifier’s utterance (for example, ‘men may 

demand sexual gratification from women’) are quashed, for the hearer. Now consider the 

following alternative example. 

 

A young woman (‘hearer’) regularly consumes pornography uploaded onto the popular 

platform ‘PornPlace’ (vilifier). The vast majority of heterosexual pornography the hearer 

encounters on the vilifier’s platform depicts men physically and verbally abusing women, 

and depicts women asking to be physically and verbally abused by men. As a result of the 

pornography she encounters and consumes on the vilifier’s platform, the hearer’s beliefs 

come to be that women are ‘supposed to’ desire pain and humiliation during (hetero)sex, 

even though she does not, in fact, enjoy feeling pain and humiliation. 

 

 
662 For example, Gelber and McNamara write of the symbolic value of anti-vilification laws to target group 

members: Katharine Gelber and Luke McNamara, ‘Anti-Vilification Laws and Public Racism in Australia: 

Mapping the Gaps between the Harms Occasioned and the Remedies Provided’ (2016) 39 University of New 

South Wales Law Journal 488, 507–508. Anti-vilification laws may, for example, also be seen to restore some of 

the ‘assurance’ that target group members have in their equality and dignity in liberal societies that Waldron 

argues vilifying speech destroys: Waldron (n 19). Sex-based vilification laws may also dilute the authority of 

sex-based vilification for men, analogously to how some racial vilification laws have been perceived to shift 

attitudes among non-target group members: see, eg, Stefancic and Delgado, ‘A Shifting Balance’ (n 656) 746–

7. 
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Now assume that the hearer becomes aware, through a friend, that much of what she sees 

on the vilifier’s platform is unlawful pursuant to sex-based vilification laws in her (the 

hearer’s) jurisdiction, which prohibit the publication of some sexualised invective and some 

other contemptuous speech about women. Permissibility facts (re)enacted through those 

sex-based vilification laws (for example, ‘it is unlawful to treat women with contempt’) may 

block presuppositions contained in the vilifier’s publications (for example, ‘women enjoy 

pain and humiliation’), such that permissibility facts (re)enacted through the vilifier’s 

publications (for example, ‘women are supposed to (act as if they) enjoy pain and 

humiliation’) are quashed, for the hearer. Permissibility facts (re)enacted through those sex-

based vilification laws (for example, ‘it is unlawful to treat women with contempt’) may also 

compete with permissibility facts (re)enacted by the vilifier (for example, ‘women are 

supposed to (act as if they) enjoy pain and humiliation’), such that the force of those latter 

permissibility facts are mitigated for the hearer, and she becomes less likely to act on them 

in fact. 

 

5.6 Implications for the value of sex-based vilification laws 

 

The extent to which the state, through the gap in the law, in fact accommodates sex-based 

vilification’s harms of systemic subordination and silencing, and the extent to which the state, 

through sex-based vilification laws, may in fact quash or mitigate those harms, are empirical 

questions that depend on law’s prominence, authority, and clarity for particular participants 

in patriarchal oppression, as partly demonstrated in the examples discussed above. There 

also remain significant empirical questions regarding the effectiveness with which 

participants in rule-governed activities may, through counter-speech, block particular 

language structures in any case, including structures such as presuppositions and generics.663 

Those are empirical questions that require further work and that fall outside the scope of this 

thesis.  

 

Nevertheless, the state has exceptional, and self-evident, institutional, coercive authority to 

speak through law to the bounds of permissibility of systemic oppression, including 

 
663 Langton, ‘How to Undo Things with Words’ (n 43). 
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patriarchal oppression. It also has the opportunity and ability to so speak, in ways that non-

state participants in systemic oppression, including patriarchal oppression, simply do not. It 

is coherent and reasonable, therefore, to suggest that the state is a particularly important 

participant in systemic oppression, including patriarchal oppression, and that what it says 

about the bounds of permissibility of that oppression is also particularly important. That is, 

notwithstanding outstanding empirical questions, what the state may do with law in response 

to occurrences of sex-based vilification plausibly has implications for the extent to which, 

and ways in which, such speech harms women constitutively, as well as whether, and how, 

hearers are likely to take up and act on the permissibility facts such speech (re)enacts. That 

the state may, through law, quash or mitigate some of the harms to women of sex-based 

vilification is thus significant. It is particularly significant given that sex-based vilification not 

only subordinates women, but simultaneously silences them, and impedes their agency to 

themselves speak back against their subordination.  

 

My analysis in this chapter thus suggests that the state’s role in responding to the harms to 

women of sex-based vilification through law is necessary, significant, and not one that may 

properly be outsourced to non-state actors. In other words, also taking into account my 

analysis in previous chapters, sex-based vilification laws plausibly are of overall value, unless 

they themselves give rise to harms or other undesirable consequences that are more material 

than the systemic subordination and silencing harms to women of sex-based vilification, as 

accommodated and authorised through the prevailing gap in the law. Most pertinently in and 

for liberal democracies, sex-based vilification laws plausibly are of overall value to the extent 

that they do not unduly impinge on free speech considerations. It is to those considerations 

that I turn in my next chapter, Chapter 6, which is also my final substantive chapter. 

 

Lastly, as authors such as Gelber and Langton have argued in the context of other categories 

of vilifying speech, doing things with (counter-)speech is a matter of collective action that 

likely benefits from contributions from all manner of participants, including, in particular, 

contributions as to economic, educational, and other capabilities building resources from the 
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state.664 In that vein, it is useful to conceive of sex-based vilification laws not as a complete 

solution to the problem of sex-based vilification (indeed, there is nothing to suggest that they 

would be) but instead as one, albeit crucial, part of the overall conditions necessary to enable 

effective counter-speech against sex-based vilification, in addition to those laws’ deterrent 

and remedial functions. I briefly discuss what such a counter-speech approach may involve 

in Chapter 7. 

  

 
664 Gelber, Speaking Back (n 51); Langton, ‘How to Undo Things with Words’ (n 43). That that is the case does 

not necessarily give rise to a duty on the part of the state to act. Langton has argued that it may give rise to 

some responsibility on the parts of hearers or bystanders akin to an imperfect duty in the Kantian sense, though 

the precise nature of that responsibility needs further consideration: Langton, ‘How to Undo Things with 

Words’ (n 43). 
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Chapter 6 

The Strength of the Free Speech 

Interests 

 

 

6.1  Introduction 

 

In Chapter 5, in order to consider the utility of potential sex-based vilification laws, I 

considered what the sex-based gap in anti-vilification laws, policies, and policy conversations 

plausibly presently does, as well as what sex-based vilification laws may plausibly do if 

enacted. I argued that the gap in the law accommodates and authorises sex-based vilification’s 

systemic subordination and silencing of women on the basis of their sex. I argued that, 

conversely, the enactment of sex-based vilification laws would constitute a counter-speech 

act of the state’s that may plausibly quash or mitigate some of the systemic subordination 

and silencing harms to women of sex-based vilification. On the basis of my analysis, I reached 

a provisional view at the conclusion of Chapter 5, in response to my key research question, 

that the state’s role in undoing or addressing the harms to women of sex-based vilification 

through law is necessary, significant, and not one that may properly be outsourced to non-

state actors. That is, I reached a provisional view that sex-based vilification laws are plausibly 

of overall value, unless they give rise to harms or other undesirable consequences that are 

more material than the systemic subordination and silencing harms to women of sex-based 

vilification, as accommodated and authorised through the gap in the law. Most pertinently in 

and for liberal democracies, sex-based vilification laws are plausibly desirable overall to the 

extent that they do not unduly impinge on relevant free speech interests. 

 

In this chapter, I turn to consider those relevant free speech interests. That is, I turn to 

consider the strength of the free speech interests to which sex-based vilification gives rise in 

liberal democratic jurisdictions and that, accordingly, its regulation by law would potentially 

burden in those jurisdictions. As discussed in Chapter 1, in order to do that most rigorously, 
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I adopt a liberal theoretical framework in this chapter. I argue that speech constituting sex-

based vilification ought to receive a relatively low degree of protection pursuant to a liberal 

free speech principle,665 unless it has communicative functions with relatively strong 

connections to the values, interests, or purposes that underlie or motivate such a principle. 

 

I begin in Part 6.2 by outlining the coverage and protection components of a liberal free 

speech principle, which, though involving separate enquiries, are interrelated. Covered 

speech must have a plausible connection to the values, interests, or purposes that underlie 

or motivate a liberal free speech principle. The relative strength of that connection will in 

turn determine the relative strength of the free speech interests to which such speech gives 

rise. For the purposes of the protection enquiry, we should wish to shelter more forcefully 

from regulation covered speech that gives rise to stronger free speech interests than we 

should covered speech that gives rise to weaker free speech interests. I consider what the 

relevant values, interests, or purposes are that underlie or motivate a liberal free speech 

principle in Part 6.3. With reference to the work of several liberal authors, I consider some 

influential formulations of the ‘positive’ arguments from truth, democracy, and autonomy 

that commonly support a free speech principle, as well as the argument from mistrust of 

government that runs through those positive arguments.666  

 

In Part 6.4, I briefly consider the coverage question, as it applies to sex-based vilification, 

with reference to the categories of sex-based vilification arrived at in Chapter 3. Though I 

do not attempt to provide a definitive account of what is, or ought to be, covered speech, I 

do provisionally propose an account of the coverage question that broadly reflects the work 

in speech act theory that I have been referring to throughout this thesis. That account 

prioritises the plausibility of the connection between the expressive conduct in question and 

the free speech arguments, with reference to the expressive conduct’s communicative and 

 
665 In this chapter, I mainly address orthodox liberal views, and my references to a ‘liberal free speech 

principle’ should be read accordingly. As noted above, some liberal authors give more weight to speech 

harms, including the harms of vilifying speech, than does the liberal literature I mainly refer and respond to 

here: see, eg, above nn 170, 211. 

666 Given the vastness of the extant liberal literature on free speech, and given the impossibility of covering all 

of the various formulations emerging from that literature of each of the free speech arguments, my discussion 

below is focused on what are some of the more influential formulations of those arguments. 
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performative functions, in the context of the uses to which such conduct may be said to be 

put. I argue that, on such an account, at least some of the categories of sex-based vilification 

discussed in Chapter 3 are speech that is prima facie excluded from a liberal free speech 

principle at the coverage stage. However, I proceed on the basis that at least some sex-based 

vilification is covered speech for the purposes of such a principle.  

 

In Part 6.5, I consider the strength of the free speech interests to which sex-based vilification 

gives rise. I argue that sex-based vilification is speech that has, with respect to its 

performative functions of systemically subordinating and silencing women on the basis of 

their sex, relatively weak connections to the values, interests, or purposes that underlie or 

motivate a liberal free speech principle. It may accordingly be conceived of with respect to 

those functions as low-correlated communication, meaning speech having a low correlation 

to a liberal free speech principle. Some sex-based vilification may nevertheless have 

communicative functions, in addition to its performative functions of systemic subordination 

and silencing, that have relatively strong connections to the values, interests, or purposes 

motivating a liberal free speech principle. With respect to its communicative functions, that 

speech may accordingly constitute high-correlated communication, meaning speech having 

a relatively high correlation to such a principle. That is, sex-based vilification, like other 

speech, may have both communicative and performative functions, and may simultaneously 

constitute high- and low-correlated communication in relation to those functions 

respectively. I argue that sex-based vilification that is high-correlated communication with 

respect to its communicative functions (that is, that has communicative functions that may 

be characterised as constituting one or more categories of high-correlated communication) 

ought to be treated overall as high-correlated communication giving rise to strong free speech 

interests. On the other hand, sex-based vilification that does not constitute high-correlated 

communication with respect to its communicative functions ought to be treated overall as 

low-correlated communication giving rise to weak free speech interests. Accordingly, I argue 

that sex-based vilification ought to receive a relatively low degree of protection pursuant to 

a liberal free speech principle, unless it also constitutes one or more categories of high-

correlated communication. 

 

What constitutes high-correlated communication depends on what categories of utterances 

typically have communicative functions with relatively strong connections to the free speech 
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arguments. It is unnecessary for the purposes of this thesis for me to consider those 

categories in any detail, including arguments for or against their inclusion as high-correlated 

communication, as I conceive it. On the basis of the extant free speech literature, other 

authors have argued that categories of utterances having particularly strong connections to 

the free speech arguments may include, for example: communications on political matters; 

communications for scholarly or scientific purposes; communications for religious or 

conscientious purposes; discussion of or comment on matters otherwise in the public 

interest; and artistic performances or works. Other categories of speech, on the other hand, 

including those that are of particular relevance in the context of sex-based vilification, clearly 

do not constitute high-correlated communication on the basis of the extant free speech 

literature. For example, advertising is generally not treated in the literature as akin to high-

correlated communication. It is also well established as a category of regulable speech by 

courts in many jurisdictions. Still other categories of speech present novel and pressing 

challenges. Gaming and other virtual reality, for example, have particular significance to this 

thesis as speech that is likely increasingly to constitute sex-based vilification. However, their 

treatment in the free speech jurisprudence and literature to date has been relatively cursory. 

Whether or not such speech ought to be characterised as high-correlated communication 

likely depends on the uses to which it is put, including, for example, whether particular works 

of gaming or virtual reality may reasonably be characterised as artistic works. Given its 

particular significance to this thesis, I also address the speech category of pornography in 

more specificity, and argue that it does not constitute a category of high-correlated 

communication.  

 

6.2  Components of a liberal free speech principle 

 

In Chapter 2, I addressed the liberal minimalist view of speech that speech cannot harm in 

ways relevant to law.667 On the liberal maximalist view, a free speech principle that prima 

facie disallows state regulation of speech arises primarily from the especial or elevated value 

of free speech or expression in liberal democracies.668 It ordinarily ‘requires to justify 

 
667 See above nn 60–64 and accompanying text for a description of the liberal minimalist view. See also above 

n 665. 

668 See above nn 60–64 and accompanying text for a description of the liberal maximalist view 
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restriction [on speech,] consequences more serious than those that would normally be 

required to justify governmental action.’669 A liberal free speech principle may, generally 

speaking, be divided into two parts. The first part, the coverage question, relates to what 

speech is covered by the principle, or what speech triggers the principle. Not all expressive 

conduct, or all utterances that might in ordinary usage be understood as speech, is ‘speech’ 

for the purposes of the principle. The second part, the protection question, relates to the 

level of protection from legal regulation that is properly afforded to speech covered by the 

principle. 

 

The coverage and protection questions, though separate enquiries, are related. What is 

covered speech must allow for a liberal free speech principle to be independent of, and 

distinguishable from, a general theory of liberty.670 The coverage question must, therefore, 

be informed by the reasons that we in liberal democracies think speech worthy of elevated 

protection, or by the values or interests intended to be protected by, or the purposes that 

underlie or motivate, a free speech principle.671 Covered speech must have a plausible 

connection to those values, interests, or purposes. The relative strength of that connection 

will determine the relative strength of the free speech interests to which such speech gives 

rise. As ‘we are unwilling to bear the social costs of granting to just any expressive purpose 

the opportunities for expression that we would demand for those purposes to which we, 

personally, attach greatest importance’,672 a ‘workable doctrine of freedom of expression’ 

must incorporate ‘something approaching a consensus on the relative importance of interests 

more abstractly conceived — the interest in religious expression, the interest in political 

 
669 Schauer, Free Speech (n 64) 132. A free speech principle ‘entails establishing a burden of governmental 

justification greater for those governmental actions directed at communication than for governmental actions 

directed at other forms of conduct’: at 132. The precise content of free speech principles will vary from 

jurisdiction to jurisdiction. 

670 Schauer, Free Speech (n 64) 7–8. 

671 Ibid 91. ‘“[S]peech” is a functional term. It must be defined by the purpose of a deep theory of freedom of 

speech, and not by anything the word “speech” might mean in ordinary talk. We must remember that “free 

speech” is defined not by what it is, but by what it does’: at 91 (citation omitted). Thomas Scanlon argues that 

‘freedom of expression is to be understood primarily in terms of the interests it aims to protect and only 

secondarily in terms of the class of actions whose protection is, under a given set of circumstances, an adequate 

way to safeguard these interests’: Thomas Scanlon, ‘Freedom of Expression and Categories of Expression’ 

(1979) 40 University of Pittsburgh Law Review 519, 521 (‘Categories of Expression’). 

672 Scanlon, ‘Categories of Expression’ (n 671) 522. 
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expression, [and so on]’.673 Accordingly, at the protection stage, the question as to an 

appropriate legal standard of review for speech is one of balance. What needs to be balanced 

are ‘the strength of the free speech interest’ brought into play by the speech in question and 

‘the strength of the opposing interests’ on which it impacts.674 Thus, ‘the free speech principle 

is important in all cases within its scope [or coverage], but it is only necessarily more 

important in cases where no identifiable individual right is present on the other side of the 

balance’,675 and ‘the protection to which an act of expression is entitled is in part a function 

of the value of the larger purposes it serves.’676 At the protection stage, we should wish to 

shelter more forcefully from regulation covered speech that gives rise to stronger free speech 

interests than we should covered speech that gives rise to weaker free speech interests.677 

 
673 Ibid. Scanlon notes also that ‘as people’s values change, or as a society becomes more diverse, consensus 

erodes. When this happens, either the ranking of interests must change or the categories of interests must be 

redefined, generally in a more abstract manner’: at 522 (citation omitted). 

674 Schauer, Free Speech (n 64) 132. In the context of some pornography, for example, Langton notes that if one 

accepts the premise that some pornography subordinates women, ‘then the question is not whether, but how 

many women are subordinated: and then, how many women does it take before it begins to matter?’: Langton, 

‘Pornography’s Authority’ (n 95) 100. 

675 Schauer, Free Speech (n 64) 134. 

676 Scanlon, ‘Categories of Expression’ (n 671) 522. 

677 Schauer, for example, argues that ‘in most cases normative and related factual statements will constitute the 

core of … [a free speech principle], but the subjects covered will also depend on justification’: Schauer, Free 

Speech (n 64) 104. Scanlon similarly notes in the context of the First Amendment that  

it is true that some acts of expression seem not to qualify for First Amendment protection because of 

the larger courses of action of which they are a part (assault, incitement). But what distinguishes these 

from other acts of expression is not just that they are part of larger courses of action (which is true of 

almost all acts of expression), but rather the character of the particular courses of action of which they 

form a part. Their exclusion from First Amendment protection should be seen as a special case of the 

more general phenomenon just mentioned: the protection to which an act of expression is entitled is 

in part a function of the value of the larger purposes it serves. 

Ibid. That the protection stage involves balancing is true even of free speech principles in jurisdictions taking 

a categorical approach to speech protection, as with First Amendment jurisprudence in the United States, which 

recognises that some categories of speech are ‘low value’ (or lower value) categories of speech and thus worthy 

of mitigated protection: see, eg, Adrienne Stone, ‘How to Think about the Problem of Hate Speech: 

Understanding a Comparative Debate’ in Katharine Gelber and Adrienne Stone (eds), Hate Speech and Freedom 

of Speech in Australia (2007, The Federation Press) 59, 60–1 (‘Understanding a Comparative Debate’). See also 

Jeffrey M Shaman, ‘The Theory of Low-Value Speech’ (1995) 48(2) Southern Methodist University Law Review 297; 

Genevieve Lakier, ‘The Invention of Low-Value Speech’ (2015) 128(1) Harvard Law Review 2166. 
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6.3  The free speech arguments 

 

As to what the relevant values, interests, or purposes are that inform the coverage and 

protection questions, justifications for the free speech principle are many and varied.678 They 

may be consequentialist or non-consequentialist, epistemic, democratic, pluralist, or 

expressive. They may be conceived of as deriving from certain natural rights, or as being 

essential to human development and some conception of ‘the good life’. Given the vastness 

of the extant liberal literature on free speech, and given the variety of formulations of the 

free speech arguments to which that literature gives rise, my discussion below is limited to 

what are some of the more influential of those formulations. 

 

Broadly speaking, there are three key ‘positive’ arguments that support the free speech 

principle. Those are the arguments from truth, democracy, and autonomy. Those arguments 

may be described as positive because they rely on the protection or promotion of particular 

‘goods’ to make their cases for why we might wish to afford speech heightened protection 

from law. Those goods represent the bundles of values, interests, or purposes intended to 

be protected by, or that underlie or motivate, liberal free speech principles founded on those 

arguments. Running through the positive arguments is also a ‘crucial “meta-justification”’,679 

or negative argument, that is commonly referred to as the argument from mistrust of 

government. On the basis of that argument, regulation by the state of speech is particularly 

vulnerable to state biases and incompetence. Accordingly, and given the importance of 

speech pursuant to the positive arguments, state regulation of speech is undesirable, 

notwithstanding its harms. 

 

 
678 Scanlon notes, for example, that ‘the theoretical bases of the doctrine of freedom of expression are multiple 

and diverse’: Thomas Scanlon, ‘A Theory of Freedom of Expression’ (1972) 2(1) Philosophy and Public Affairs 

204, 208. 

679 Robert Mark Simpson, ‘Defining “Speech”: Subtraction, Addition, and Division’ (2016) 29(2) Canadian 

Journal of Law and Jurisprudence 457, 461. 



173 

 

6.3.1  The argument from truth 

 

The argument from truth is the longest standing of the free speech arguments, and is most 

often attributed to John Stuart Mill.680 On the basis that ‘the opinion we suppress on account 

of its supposed falsity may turn out to be true, or that the suppressed falsehood may contain 

a “portion of truth”’, Mill argues that ‘the elimination of suppression would consequently 

increase the likelihood of exchanging error for truth.’681 A ‘living truth’, he argues, being an 

opinion that is strengthened by its constant defence against challenge through the expression 

even of falsehoods, is also preferable to ‘dead dogma’, being an opinion that is merely 

assumed to be true.682 The argument from truth is, accordingly, sometimes characterised as 

one for the ‘marketplace of ideas’, or the view that ‘truth will most likely surface when all 

opinions may freely be expressed, when there is an open and unregulated market for the 

trade in ideas’.683 The various formulations of the argument ‘all share a belief that freedom 

of speech is not an end but a means’, or the means, of discovering truth.684 They also ‘share a 

deep scepticism with respect to accepted beliefs and widely acknowledged truth’, as well as 

‘a common faith in the power of truth to prevail in the adversarial process, to emerge 

victorious from the competition among ideas.’685 According to that general characterisation, 

the argument from truth is reasonably flawed, not least because the idea that ‘truth will be 

 
680 John Stuart Mill, On Liberty (Longman, Roberts, and Green, 1869). The argument was in fact made two 

centuries earlier by John Milton: John Milton, Areopagitica: A Speech for the Liberty of Unlicensed Printing (1644) in 

Prose Writings (Everyman, 1958), cited in Eric Barendt, Freedom of Speech (Clarendon Press, 2nd ed, 2005) 7. As 

noted by Barendt, the theme is also apparent in the writings of certain American judges: at 7 n 13. 

681 Schauer, Free Speech (n 64) 15. See generally at 15–16. 

682 Ibid. 

683 Ibid 16. That characterisation has been very influential in First Amendment jurisprudence, particularly as 

stemming from the writings of Holmes J: see Barendt (n 680) 7 n 13; 11–13. As William Marshall argues, (that 

version of) ‘the truth justification has not enjoyed much traction outside the United States’, and it used to be 

the case that, even in the United States, contrary to that version of the argument, philosophers and courts were 

more ‘ready to qualitatively evaluate which types of speech furthered the truth seeking function’: William P 

Marshall, ‘The Truth Justification for Freedom of Speech’ in Adrienne Stone and Frederick Schauer (eds), The 

Oxford Handbook on Freedom of Speech (Oxford University Press, 2020) (forthcoming) 5–6, 8. See generally at 3–

10. 

684 Schauer, Free Speech (n 64) 16, 18. 

685 Ibid 16. 
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accepted and falsehood rejected when both are heard’686 is both conceptually and empirically 

incoherent.687 

 

The argument is at least more conceptually sound when ‘truth’ is conceived of not as 

immutable and capable of discovery, or as synonymous with certainty, but rather as 

representing epistemic progress, or the acquisition of knowledge.688 As Frederick Schauer 

notes, that formulation of the argument is broadly consistent with Mill’s argument from 

truth, particularly as it relates to the desirability of living truths over dead dogma, and has 

been drawn out by more contemporary theorists such as Karl Popper. 

 

By stressing falsifiability rather than verifiability, and by characterizing the advance of 

knowledge as the continual process of exposing error, Popper frees the argument from truth 

from the problem of certainty. The identification of error may not bring us closer to truth, 

but the identification of an error is still desirable, and the rejection of an erroneous belief is 

still an epistemic advance. Popper’s argument from the identification of error thus parallels 

Mill’s argument from truth. Both share the same core principle —allowing the expression of 

contrary views is the only rational way of recognizing human fallibility, and making possible 

the rejection or modification of those of our beliefs that are erroneous.689   

 

The argument from truth is also best characterised as applying most strongly to speech 

concerning uncertain propositions.690 For example, broadly speaking, speech is more 

plausibly connected to the argument when the epistemic progress being sought relates to 

whether or not socialism is the most preferable form of government than when it relates to 

government secrets.691 Thus, the argument pertains less to factual propositions than it does 

 
686 Ibid 25. See also Barendt (n 680) 9, 12. 

687 See, eg, Schauer, Free Speech (n 64) 19–30. See also Barendt (n 680) 9. 

688 See, eg, Schauer, Free Speech (n 64) 18–19. 

689 Schauer, Free Speech (n 64) 25. Marshall argues that a ‘possible explanation in support of the truth justification 

… [may be] that the search for truth provides a valuable narrative for human existence even if the goal of 

discovering truth is unlikely to be realized’: Marshall (n 683) 2. 

690 See, eg, Schauer, Free Speech (n 64) 32. That is, of course, paradoxical: Barendt (n 680) 10. 

691 See, eg, Barendt (n 680) 10. 
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to ‘speech stating beliefs and theories about political, moral, aesthetic, and social matters.’692 

It applies least to ‘propositions which are quite obviously factually false’, as well as ‘types of 

expression where it seems absurd even to look for an element of truth’,693 including, as I 

argue below, performative utterances. 

 

Even so reconceived, there remains no empirical evidence to support a view that free 

expression always or often leads to the identification of errors and furtherance of knowledge. 

Indeed, history is replete with examples of the opposite.694 Accordingly, the argument from 

truth may be strongest when viewed in conjunction with the argument from mistrust of 

government, discussed below, as an argument against state interventions in conceptions of 

truth,695 or ‘as a rationale to disempower government from deciding what is true and what is 

not.’696 Schauer argues, for example, that ‘the reason for preferring the marketplace of ideas 

to the selection of truth by government may be less the proven ability of the former than it 

is the often evidenced inability of the latter’.697 Nevertheless, a liberal free speech principle 

founded on the argument from truth that absolutely disallows state regulation of speech 

either prioritises epistemic progress over all other values,698 or, incorporating the liberal 

minimalist view,699 incorrectly assumes that speech does not harm in ways that are relevant 

to law.700 

 

 
692 Ibid 11. Conversely, laws in some jurisdictions ‘clearly cover the right to impart and receive information, as 

well as ideas’: at 11. 

693 Ibid 10. 

694 See, eg, Schauer, Free Speech (n 64) 26–9; Barendt (n 680) 9. 

695 Marshall (n 683) 14. 

696 Ibid 21. 

697 Schauer, Free Speech (n 64) 34. 

698 Ibid 29. See also Barendt (n 680) 8. 

699 See above nn 60–64 and accompanying text. 

700 I demonstrated in Chapter 2 that at least sex-based vilification and other categories of vilifying speech harm 

in ways relevant to law. 
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6.3.2  The argument from democracy 

 

The argument from democracy may be the most influential of the free speech arguments in 

liberal democracies.701 In its classic formulation, it is attributed to Alexander Meiklejohn, who 

presents it as a theory of the First Amendment of the United States Constitution.702 

Meiklejohn’s argument is conditional on the acceptance of democracy as the proper mode 

of organisation and governance of the state and rests on the assumption that citizens as a 

whole are sovereign over the state.703 It supports a principle of free speech as essential to 

‘making all relevant information available to the sovereign electorate so that they, in the 

exercise of their sovereign powers, can decide which proposals to accept and which 

proposals to reject.’704 On the argument from democracy, denying the electorate unrestricted 

access to information that facilitates thoughtful voting is as much an affront to democracy 

as would be the denial of voting itself. Freedom of speech is also a means by which the 

electorate may articulate its demands among each other, and to the state. On Meiklejohn’s 

formulation, ‘the political basis for a principle of freedom of speech leads to a position of 

prominence under the argument for speech relating to public affairs, and even more 

prominence for criticism of governmental officials and policies.’705 That is, 

 
701 See, eg, Barendt (n 680) 20. 

702 Alexander Meiklejohn, Free Speech and Its Relation to Self-Government (Harper and Brothers, 1948). Though 

Meiklejohn presents the argument from democracy as a theory of the First Amendment, ‘courts in several 

jurisdictions lacking an express provision protecting freedom of expression have derived such a freedom from 

their nation’s commitment to popular sovereignty’, thus ‘supporting the view that free speech is a necessary 

component of democracy’: Ashutosh Bhagwat and James Weinstein, ‘Freedom of Expression and Democracy’ 

in Adrienne Stone and Frederick Schauer (eds), The Oxford Handbook on Freedom of Speech (Oxford University 

Press, 2020) (forthcoming) 5. Bhagwat and Weinstein provide examples from Australia, Israel, and Canada: at 

5. 

703 See, eg, Schauer, Free Speech (n 64) 35. 

704 Ibid 38. The argument from democracy overlaps with the arguments from truth and autonomy, as ‘inherent 

in the ideal of self-government is the proposition that it is for the people alone to distinguish between truth 

and falsity in matters relating to broad questions of governmental policy’: at 39. The argument from democracy 

also ‘gives added force to the argument from [mistrust of government], when that argument is applied to 

questions of governmental policy, power, and control’: at 46. Barendt similarly argues that the argument from 

democracy ‘draws on elements’ of each of the arguments from truth, autonomy, and mistrust of government: 

Barendt (n 680) 20. 

705 Ibid 35 (emphasis in original). 
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if the point of freedom of speech is only to ensure that democracy works well — that people 

have the information they need in order to vote properly, or to protect democracy from 

usurping officials, or to ensure that government is not corrupt or incompetent — then free 

speech is much less important in matters of art or social or personal decisions.706 

 

In its more contemporary forms, the argument is fundamentally one concerning equal 

participation, rather than majority representation.707 On those formulations, ‘free access to 

information becomes more a matter of respect for individual dignity, individual choice, and 

equal treatment of all individuals, and less an idea grounded in notions of sovereignty.’708 

Equality in the relevant sense is ‘an independent and autonomous value’709 and free speech 

is both a characteristic, and crucial to the legitimacy, of liberal democracies. 

 

One reason for precluding the majority from withdrawing the minority’s freedom to dissent 

is that the minority’s right to object, to attempt to influence the majority, to have some say 

in the formulation of the final policy, provides the moral basis for binding everyone to the 

rule ultimately adopted.710  

 

Ronald Dworkin, for example, argues that free expression ‘is valuable, not just in virtue of 

the consequences it has, but because it is an essential and “constitutive” feature of a just 

political society that government treat all its adult members, except those who are 

incompetent, as responsible moral agents.’711 That requirement is twofold: 

 
706 Ronald Dworkin, ‘The Coming Battles Over Free Speech’ (1992) 39(11) The New York Review of Books 6 (‘The 

Coming Battles’). However, the coverage of a free speech principle founded on the argument from democracy 

may change depending on the type of democracy at issue: see Bhagwat and Weinstein (n 702) 14–23. 

707 Schauer, Free Speech (n 64) 19–20. 

708 Ibid 42. 

709 Ibid 41. 

710 Ibid 42. That view of the legitimating function of free speech in democracies has been developed primarily 

by Ronald Dworkin and James Weinstein: see, eg, Ronald Dworkin, Taking Rights Seriously (Harvard University 

Press, 1st ed, 1977) 15–26; Bhagwat and Weinstein (n 702) 11–14. 

711 Dworkin, ‘The Coming Battles’ (n 706) 2. What constitutes ‘incompetence’, and why, is unaddressed by 

Dworkin. 
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[f]irst, morally responsible people insist on making up their own minds about what is good 

or bad in life or in politics, or what is true and false in matters of justice or faith. Government 

insults its citizens, and denies their moral responsibility, when it decrees that they cannot be 

trusted to hear opinions that might persuade them to dangerous or offensive convictions. 

We retain our dignity as individuals, only by insisting that no one — no official and no 

majority — has the right to withhold opinion from us on the ground that we are not fit to 

hear and consider it. For many people moral responsibility has another, more active, aspect 

as well: a responsibility not only to form convictions of one’s own, but to express these to 

others, out of respect and concern for them, and out of a compelling desire that truth be 

known, justice served, and the good secured.712  

 

The reconstituted version of the argument from democracy is not necessarily limited to 

speech regarding public affairs and criticism of government, either. It potentially includes all 

and any speech that can be said to be a part of public discourse,713 or ‘in principle … all 

aspects of speech or reflection in which moral responsibility demands independence’.714 On 

some accounts, its coverage approaches even that of the argument from autonomy, which is 

discussed below. 

 

A community’s legislation and policy are determined more by its moral and cultural 

environment, the mix of its people’s opinions, prejudices, tastes, and attitudes than by 

editorial columns or party political broadcasts or stump political speeches. It is as unfair to 

impose a collective decision on someone who has not been allowed to contribute to that 

moral environment, by expressing his political or social convictions or tastes or prejudices 

informally, as on someone whose pamphlets against the decision were destroyed by the 

police.715 

 

 
712 Dworkin, ‘The Coming Battles’ (n 706) 2. 

713 See, eg, Barendt (n 680) 19–20. Cf Schauer, Free Speech (n 64) 44. 

714 Dworkin, ‘The Coming Battles’ (n 706) 6. See also above n 706: the coverage of a free speech principle 

founded on the argument from democracy may change depending on the type of democracy at issue. 

715 Ronald Dworkin, ‘Foreword’ in Ivan Hare and James Weinstein (eds), Extreme Speech and Democracy (Oxford 

University Press, 2009) v, viii (‘Foreword to Extreme Speech and Democracy’). 
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So conceived, the argument from democracy is a non-consequentialist or non-instrumentalist 

argument that overlaps significantly with, in particular, the argument from autonomy.716 To 

the extent that it attempts to found a liberal free speech principle that is absolute in its 

coverage and protection of expression,717 however, it is materially weaker than the version of 

the argument from autonomy described below. Pursuant to the reconstituted argument from 

democracy, equality is ‘an independent and autonomous value’.718 As such, it is unclear how 

a free speech principle based on the argument would preclude laws restricting speech that 

erodes the equality of some citizens,719 including in and by subordinating and silencing them 

in the ways sex-based vilification systemically subordinates and silences women. That is, of 

course, unless the argument from democracy, too, incorrectly incorporates the liberal 

minimalist view that speech cannot harm in ways relevant to law.720 An absolute free speech 

principle founded on an argument from democracy is also ungrounded in free speech 

jurisprudence. Speech is, in fact, regulated to some extent in all liberal democracies that 

recognise a free speech principle, including in the United States, where First Amendment 

jurisprudence is sometimes described as approaching, though in fact falls far short of, free 

speech absolutism.721 Nor can it be suggested that no legitimate liberal democracies exist (on 

the basis that none practises free speech absolutism), or, for example, that the United States 

is a ‘more’ legitimate democracy than the United Kingdom, Australia, and many European 

states (on the basis that speech is relatively more protected in that jurisdiction than it is in 

those others). 

 

 
716 See also above n 704. 

717 Dworkin suggests that there may be exceptions for ‘special cases’, but offers no explanation as to where that 

line may reasonably and coherently be drawn: Dworkin, ‘The Coming Battles’ (n 706) 6. 

718 Schauer, Free Speech (n 64) 41. 

719 Langton has previously made this point in detail: Rae Langton, ‘Equality and Moralism: A Response to 

Ronald Dworkin’ in Rae Langton, Sexual Solipsism: Philosophical Essays on Pornography and Objectification (Oxford 

University Press, 2009) 165. 

720 See above nn 60–64 and accompanying text. 

721 See, eg, Stone, ‘Understanding a Comparative Debate’ (n 677). 
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6.3.3  The argument from autonomy 

 

The argument from autonomy, too, has been variously formulated. Its classic articulation, 

and its ‘most sustained defence’,722 is contained in Thomas Scanlon’s paper, ‘A Theory of 

Freedom of Expression’.723 In that paper, Scanlon locates the argument as a non-

consequentialist defence of the free speech principle resting at least partly on ‘natural moral 

principles’.724 From the notion that ‘a legitimate government is one whose authority citizens 

can recognize while still regarding themselves as equal, autonomous, rational agents’,725 he 

derives the following account of the free speech principle, which he calls the ‘Millian 

Principle’.726 

 

There are certain harms which, although they would not occur but for certain acts of 

expression, nonetheless cannot be taken as part of a justification for legal restrictions on 

these acts. These harms are: (a) harms to certain individuals which consist in their coming 

to have false beliefs as a result of those acts of expression; [and] (b) harmful consequences 

of acts performed as a result of those acts of expression, where the connection between the 

acts of expression and the subsequent harmful acts consists merely in the fact that the act of 

 
722 Catriona MacKenzie and Denise Meyerson, ‘Autonomy and Free Speech’ in Adrienne Stone and Frederick 

Schauer (eds), The Oxford Handbook on Freedom of Speech (Oxford University Press, 2020) (forthcoming) 5. 

723 Scanlon, ‘A Theory of Freedom of Expression’ (n 678). For a useful summary of some formulations of the 

argument that have been less influential and that, generally speaking, give rise to free speech principles that are 

less speech-protective, see MacKenzie and Meyerson (n 722). Edwin Baker is an author that presents a version 

of the argument that gives rise to a free speech principle that is more speech-protective. As MacKenzie and 

Meyerson extrapolate (at 11–12, citing C Edwin Baker, ‘Autonomy and Free Speech’ (2011) 27 Constitutional 

Commentary 251, 254, 259), Baker argues for a version of ‘formal autonomy’ from which he concludes that 

‘expressive exercises of formal autonomy warrant virtually protection from and respect by the state’. However, 

Baker’s version of the argument incorporates the liberal minimalist view. (See above nn 60–64 and 

accompanying text for an explanation of the liberal minimalist view.) Specifically, Baker’s version of the 

argument incorporates the implausible claim that speech harms result from ‘mental assimilation of the intended 

meaning that the speaker honestly expressed’. Moreover, it is unclear how Baker’s version of the argument 

gives rise to a free speech principle that is distinguishable from a general theory of liberty, as Schauer has noted 

(MacKenzie and Meyerson at 14, citing Schauer, Free Speech (n 64) 42). 

724 Scanlon, ‘A Theory of Freedom of Expression’ (n 678) 205–6. 

725 Ibid 214. 

726 Ibid 213. The principle is so called as it is based on Mill’s work: at 213. 
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expression led the agents to believe (or increased their tendency to believe) those acts to be 

worth performing.727 

 

Though there are numerous ways in which autonomy has been conceived in the literature,728 

Scanlon’s account of it is that ‘to regard himself as autonomous in the sense … [Scanlon has] 

in mind a person must see himself as sovereign in deciding what to believe and in weighing 

competing reasons for action.’729 That is, 

 

an autonomous person cannot accept without independent consideration the judgment of 

others as to what he should believe or what he should do. He may rely on the judgment of 

others, but when he does so he must be prepared to advance independent reasons for 

thinking their judgment likely to be correct, and to weigh the evidential value of their opinion 

against contrary evidence.730 

 

The argument from autonomy thus overlaps significantly with the reconstituted argument 

from democracy.731 And, at least some of my criticisms below in relation to Scanlon’s 

(original version of the) argument from autonomy apply analogously to the reconstituted 

argument from democracy.732  

 

Scanlon describes his ‘requirements of autonomy’ as ‘extremely weak’.733 Importantly, they 

are weak in the sense that they are ‘quite consistent with being subject to coercion with 

respect to one’s actions’.734 That is, ‘a coercer merely changes the considerations which 

militate for or against a certain course of action; weighing these conflicting considerations is 

 
727 Scanlon, ‘A Theory of Freedom of Expression’ (n 678) 212. 

728 Susan Brison, ‘The Autonomy Defence of Free Speech’ (1998) 108(2) Ethics 312, 323–338 (‘The Autonomy 

Defence’). 

729 Scanlon, ‘A Theory of Freedom of Expression’ (n 678) 215. 

730 Ibid 216. 

731 See also above n 704. 

732 See below nn 740–749 and accompanying text. 

733 Scanlon, ‘A Theory of Freedom of Expression’ (n 678) 216. 

734 Ibid. 
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still up to you.’735 Speakers’ autonomy is thus consistent with state sanctions directed at 

particular utterances. Such sanctions do not preclude speakers ‘tak[ing] into account … 

[their] current assessment of the general case for obedience and the exceptions it admits, 

consideration of … [their] other duties and obligations, and … [their] estimate of the 

consequences of obedience and disobedience in … [the] particular case’,736 or their 

consequent choosing to abide by or breach speech-restrictive laws. State sanctions on speech 

do, however, serve to restrict the information, including ideas and arguments, available to 

hearers in potential exercises of their autonomy.737 Because ‘equal, autonomous, rational 

agents’ are those who can decide things for themselves, ‘the authority of governments to 

restrict the liberty of citizens in order to prevent certain harms does not include authority to 

prevent those harms by controlling people’s sources of information to insure that they will 

maintain certain beliefs.’738 In ‘A Theory of Freedom of Expression’, Scanlon’s account of 

autonomy is thus articulated as a side constraint on legitimate justifications for exercises of 

state power. It is not a ‘right’ or interest that attaches to citizens in the sense of a ‘positive 

liberty’739 that they may claim and that states must promote. Moreover, to the extent that to 

do so would infringe the Millian Principle, autonomy of citizens is not something that states 

may promote. 

 

That cannot be correct, however. Regardless of whether it is articulated as a negative or 

positive liberty, autonomy may only exist as a plausible constraint on state power if autonomy 

is, as a thing to be protected, also a thing that is valued or desired. Scanlon himself 

acknowledges that in a later article, which I discuss below.740 So, it cannot be correct to say 

that liberal states may not act (with motivations) to protect autonomy (in ways that are 

reasonably commensurate with those motivations) where to do so would breach the Millian 

Principle. It cannot be correct to say that states may not act to protect autonomy because to 

do so would restrict autonomy.741 Nor can it be correct to say that states in which the Millian 

Principle is upheld at costs to other autonomy interests are more ‘liberal’ than states in which 

 
735 Ibid. 

736 Ibid 217 (citation omitted). 

737 Ibid 218. 

738 Ibid 222. 

739 See Isaiah Berlin, Two Concepts of Liberty (1969, 1st ed, Oxford University Press). 

740 Scanlon, ‘Categories of Expression’ (n 671). 

741 See also Brison, ‘The Autonomy Defence’ (n 728) 329–30. 
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the Millian Principle is sometimes compromised to favour gains to other autonomy 

interests.742 To say so would be to say that autonomy, in the sense that the Millian Principle 

envisages it, as freedom to choose for oneself what one thinks and how one would like to 

act,743 is the only real sense in which autonomy is relevant or important. But that cannot be 

correct, either. Why should it be the case, for example, that men’s autonomy to figure out 

whether they are aroused by depictions of women being violated is privileged above the 

autonomy of women (not to be so violated)? Why should the state not act to prevent men 

from accessing information that better enables them to choose to rape, in the sense that it 

allows them to better understand rape as ‘sexy’, or to better understand their own sexual 

gratification as a factor weighing towards a choice to rape?744 Alternatively, why is a society 

in which men are free to persuade and be persuaded that sexual violence is desirable 

necessarily a more ‘liberal’ society than one in which men are not so free? Which liberties 

matter, and whose? And who gets to decide?745 

 
742 That point is distinct from the question of on what basis autonomy should be favoured above other interests 

of any kind, particularly other interests that may also be described as deriving from ‘natural moral principles’ of 

the kind on which Scanlon relies: Scanlon, ‘A Theory of Freedom of Expression’ (n 678) 205–6. I leave that 

question to a side for now. 

743 Scanlon, ‘A Theory of Freedom of Expression’ (n 678) 212–13. 

744 It is a central premise of Scanlon’s theory that to be autonomous is to decide for oneself, on the available 

information, and with regard to the relevant costs and benefits, which laws one will obey and which laws one 

will disobey. He argues in relation to pornography, for example, that ‘the exposure to such influences is in fact 

part of the best way to discover what one really has reason to prefer’: Scanlon, ‘Categories of Expression’ (n 

671) 547. Cf Andrew Altman, who argues for a right to ‘sexual autonomy’ or a ‘right to get turned on’ that 

provides a basis for the non-regulation of even violent pornography: Andrew Altman, ‘The Right to Get Turned 

On: Pornography, Autonomy, Equality’ in Andrew I Cohen and Christopher Heath Wellman (eds), Contemporary 

Debates in Applied Ethics (Wiley-Blackwell, 2nd ed, 2013) 307. Consideration of whether such a freedom of sexual 

autonomy exists is beyond the scope of this thesis. However, if anything, Altman’s argument supports a view 

that pornography is not speech. Altman does not meaningfully consider extant arguments as to some 

pornography’s constitutive harms, as summarised in Chapter 2, but he does argue that ‘even if a causal 

connection between violent pornography and sexual violence were clearly established, it would still be 

insufficient to conclude that, in contemporary society, the production, distribution, and viewing of violent 

pornography lay beyond the limits of an adult’s right of sexual autonomy’: at 312. Why that should be the case 

is unclear and unexplained. What is clear is that his account is decidedly anti-feminist. See also Brison’s response 

to Altman: Brison, ‘The Price We Pay’ (n 120). 

745 That is a general criticism of each of the positive free speech arguments, as also flagged above with respect 

to the arguments from truth and democracy. 
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Some of my criticisms above have been alluded to by liberal authors, in liberal terms, as a 

failure by Scanlon to account for why it is that a state, ‘once it has declared certain conduct 

to be illegal’, may not ‘when necessary move to prevent that conduct by outlawing its 

advocacy’.746 ‘It is a concession’, argues Scanlon, ‘that autonomous citizens could not make, 

since it gives the state the right to deprive citizens of the grounds for arriving at an 

independent judgment as to whether the law should be obeyed.’747 What Scanlon fails to 

explain is why autonomous citizens in a hypothetical original position may not agree to just 

that sort of limit to their autonomy as regards just laws.748 What is a ‘just’ law is of course 

relative, and as a result the concept is largely meaningless. However, it must be the case that, 

at a minimum, laws seeking to uphold the very kinds of natural moral principles on which 

Scanlon relies are just. Where the state’s motivations for restricting speech are to prevent 

non-adherence to autonomy-protective laws, it becomes much harder to argue that an 

autonomous individual could not ‘regard the state as having, not as part of a special voluntary 

agreement with him but as part of its normal powers qua state, the power to put such an 

arrangement into effect without his [particularised] consent.’749 

 

Scanlon partly addresses the above points, particularly those relating to his conception of 

autonomy, in a second influential article, ‘Freedom of Expression and Categories of 

Expression’.750 In that article, he acknowledges that his previous conception of autonomy as 

merely a ‘constraint on justifications of authority’751 must be wrong, as the value of such a 

constraint ‘derives entirely’752 from the value of autonomy, ‘understood as the actual ability to 

exercise independent rational judgment, as a good to be promoted.’753 And, to ‘build in’ 

hearers’ autonomy interests in that sense to the free speech principle as an automatic 

constraint on justifications of authority ‘has the effect of assigning them greater and more 

 
746 Scanlon, ‘A Theory of Freedom of Expression’ (n 678) 218. 

747 Ibid. 

748 See, eg, Schauer, Free Speech (n 64) 70–71. 

749 Scanlon, ‘A Theory of Freedom of Expression’ (n 678) 219. 

750 Scanlon, ‘Categories of Expression’ (n 671). 

751 Ibid 533. 

752 Ibid 534. 

753 Ibid 533 (emphasis added). 
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constant weight than we in fact give them.’754 It also ‘prevents us from even asking whether 

these interests might in some cases be better advanced if we could shield ourselves from 

some influences.’755 In this second formulation, Scanlon’s free speech principle thus loses 

some of its ‘immunity from balancing against other concerns’,756 but becomes more credible 

as a result.757 Any restriction on state regulation of speech, he revises, ‘must itself be based 

on a full consideration of all the relevant costs’,758 including costs to speakers, hearers, and 

third parties (or, in Scanlon’s terms, participants, audiences, and bystanders).759 In particular, 

consideration must be given to how regulation or non-regulation in given circumstances 

impacts on the central autonomy interests of those parties. Those central interests are 

speakers’ or participants’ interests ‘in being able to call something to the attention of a wide 

audience’,760 hearers’ or audiences’ interests in ‘having a good environment for the formation 

of … [their] beliefs and desires’,761 and third parties’ or bystanders’ interests ‘in the effect 

expression has on its audience’.762 Even in relation to political speech, ‘a distinctively 

important category of expression’,763 if particular harms are ‘clear and serious, and the 

participant and audience interests that might suffer from restriction are not significant, 

regulation could be acceptable.’764 

 

Scanlon’s cumulative argument from autonomy, then, is as follows. Autonomy interests, 

particularly hearers’ central autonomy interests, act as constraints on justifications for state 

regulation of speech. Autonomy is to be understood as a good to be promoted and as the 

actual ability to exercise independent rational judgment. Autonomy so understood appears 

to extend, I assume, to the ability to exercise independent judgment on all manner of matters, 

 
754 Ibid 534. 

755 Ibid. 

756 Ibid 530. 

757 As a result, it also becomes more credible than the reconstituted version of the argument from democracy, 

discussed above, that approaches free speech absolutism: see above nn 713–14 and accompanying text. 

758 Scanlon, ‘Categories of Expression’ (n 671) 533. 

759 Ibid 520–8. Scanlon uses ‘participants’ differently to my use of that term in Chapter 5 of this thesis. 

760 Scanlon, ‘Categories of Expression’ (n 671) 521. 

761 Ibid 527. 

762 Ibid 528. 

763 Ibid 535. 

764 Ibid. Scanlon may not consider as ‘clear and serious’ harms the harms of sex-based vilification to women’s 

autonomy that I discuss below. However, it is unclear why he should not. 
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including as to the status or moral standing of other human beings as equal, autonomous 

agents. That is, the moral standing of other human beings as equal, autonomous agents is a 

normative question that is as much ‘up for debate’ as any other question.765 In assessing the 

permissibility of a particular state restriction on speech, promotion of autonomy, particularly 

promotion of hearers’ and, to some extent, speakers’, central autonomy interests, through 

non-regulation of speech, may be balanced against other interests. Those other interests may 

include any mitigation, through regulation of speech, of costs to hearers, speakers, and third 

parties. Accordingly, the connection of particular utterances to a free speech principle 

motivated by Scanlon’s argument from autonomy depends on at least two things. First, it 

depends on the extent to which those utterances facilitate hearers’ and, to some extent, 

speakers’ central autonomy interests.766 Second, it depends on the extent to which non-

regulation of those utterances would promote or undermine other relevant autonomy 

interests, including the autonomy interests of hearers, speakers, and third parties.767 

 

6.3.4  The argument from mistrust of government 

 

According to the argument from mistrust of government, ‘the state may have less ability to 

regulate speech than it has to regulate other forms of conduct, or the attempt to regulate 

 
765 There is an argument to be made, I think, that the autonomous personhood of particular persons or groups 

of persons is not a normative question the ‘debate’ of which should be covered by a free speech principle 

founded on an argument from autonomy. That argument is outside the scope of my discussion here. In any 

case, it is clear that Scanlon views speech pertaining to the ‘moral character’ of particular persons or groups of 

persons to be firmly within the remit of such a free speech principle: Scanlon, ‘Categories of Expression’ (n 

671) 528. 

766 That is keeping in mind that, according to Scanlon, as long as certain distributive requirements as to means 

of expression are met, state restrictions on speech are not actually inconsistent with speakers’ autonomy 

interests: see above nn 733–736 and accompanying text. I touch on some potential distributive concerns in my 

discussion below. 

767 Even as part of his original, narrower articulation of the argument from autonomy, Scanlon concedes that 

harmful speech may be restricted by the state if to do so is ‘compatible with autonomy’: Scanlon, ‘A Theory of 

Freedom of Expression’ (n 678) 221. Scanlon’s cumulative argument from autonomy does not necessarily 

foreclose the balancing of speakers’ and hearers’ central autonomy interests against non-autonomy interests, as 

opposed to other autonomy interests. Nevertheless, in order to make the clearest and strongest possible 

arguments, I have chosen to limit my discussion below to the balancing of those central autonomy interests 

against other autonomy interests. 
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speech may entail special harms or special dangers not present in regulation of other 

conduct.’768 The argument does not itself make the case that speech is especially worthy of 

protection, but it does reinforce the positive free speech arguments by ‘providing reasons 

why government should not be trusted to make distinctions in this area.’769 It is a ‘meta-

justification’ that runs through the positive arguments770 and supports a liberal free speech 

principle by negative implication.771 

 

There are two broad reasons pursuant to the argument that the state ought not to be trusted 

to regulate speech. First, there is ‘the bias of self-interest of those entrusted with the task of 

regulating speech’.772 As ‘the check on government must come from the power of public 

opinion’,773 that concern is particularly pertinent where regulation of speech occurs ‘on 

grounds of interference with government, such as by treason, sedition and so on’.774 In those 

cases more than others, regulation ‘is entrusted to those very people who, as governmental 

officials, have the most to lose from arguments against their authority’,775 and apprehensions 

regarding government biases are conceptually coherent notwithstanding that ‘there is no hard 

empirical support for the proposition that governmental officials are likely to be over-

aggressive censors for reasons of self-interest.’776 Thus, the ‘checking value’ of free speech, 

as Vincent Blasi describes it in relation to First Amendment theory,777 which ‘supports 

doctrines that make constitutional protection [of speech] a function of who is speaking and 

what is being said’, is useful in contextualising the argument from mistrust of government as 

 
768 Schauer, Free Speech (n 64) 81. 

769 Barendt (n 680) 22. 

770 Simpson (n 679) 461. 

771 Schauer, Free Speech (n 64) 81. 

772 Ibid. 

773 Vincent Blasi, ‘The Checking Value in First Amendment Theory’ (1977) 2(3) American Bar Foundation Research 

Journal 521, 539. 

774 Schauer, Free Speech (n 64) 81. 

775 Ibid. 

776 Schauer, Free Speech (n 64) 82. Cf Barendt, who notes that ‘arguably, popular pressure has meant that even 

in generally liberal societies, governments are as inclined to penalize minority sexual practices as they are radical 

speech’: Barendt (n 680) 22. 

777 Blasi (n 773) 521. 
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predominantly applicable to state regulation of speech concerning the conduct of public 

officials and governmental abuse.778 

 

Second, ‘the distinctions necessary in any form of government regulation might be harder to 

draw when it is speech rather than other forms of conduct that is the subject of the 

regulation.’779 Specifically, it may be harder for governments to fit ‘the specific mode of 

regulation’ to ‘the goals that provide the reason for regulating’ and ‘the actual conduct 

regulated’ to ‘the particular regulating rule chosen’ when it comes to speech, as opposed to 

conduct.780 Those concerns are sometimes articulated as ‘slippery slope’ arguments against 

legal regulation.781 There are two main slippery slope arguments, and, according to the extant 

liberal literature, both apply particularly to speech regulation.782 First, there is the issue of 

‘linguistic over-inclusiveness’.783 That is, 

 

it is quite possible that the infinite variety of linguistic and pictorial expression makes it 

impossible, given the current tools of our language, to specify with precision the utterances 

that are to be prohibited. If our descriptive language about speech is less refined or less 

precise than our descriptive language about other forms of conduct — and this seems by no 

means an implausible hypothesis — then any regulating rule may be particularly vulnerable 

to the vice of linguistic over-inclusiveness … [and] [s]uch a conclusion would support 

recognition of a free speech principle solely to counteract the special slipperiness of this 

particular slope.784 

 

Alternatively, there is ‘the phenomenon of limited learnability’.785 A negative implication for 

a free speech principle may arise because 

 
778 In the American context, for example, ‘an acceptance of the checking value might lead to First Amendment 

doctrines of a more discriminating nature’: ibid 553. 

779 Schauer, Free Speech (n 64) 83.  

780 Ibid. 

781 Ibid. 

782 Ibid 84. 

783 Ibid. 

784 Ibid. 

785 Ibid. 
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[a]lthough it might be possible for a group of lawyers, philosophers, or whatever to formulate 

a carefully delimited and highly complex code that would regulate all that can be regulated 

and nothing that cannot, it might very well be impossible to teach this code to all of the 

judges, jurors, prosecutors, and administrators who are part of the process of regulation.786 

 

In that scenario, ‘each instance of lack of understanding increases the slippery-slope risk’.787 

That notwithstanding, as Schauer argues, 

 

[i]t is true that the regulation of any form of conduct involves drawing lines, making 

distinctions, and granting power to make those distinctions to human beings who are far 

from infallible. It is equally true that ‘slippery slope’ and ‘where do you draw the line?’ 

arguments are in most instances either invalid or greatly exaggerated. If an argument from 

the slippery slope is to succeed, there must be some reason why the slope is likely to be 

especially slippery in this area.788 

 

6.4 Some sex-based vilification as covered speech 

 

Covered speech for the purposes of a liberal free speech principle must have a plausible 

connection to the free speech arguments. At their cores, the positive free speech arguments 

are arguments that privilege deliberation unimpeded by the state. They centre on the interests 

that both speakers and hearers have in imparting and receiving information, ideas, and 

arguments, so that they may freely persuade and be persuaded, and make up their own minds, 

in a meaningful sense, on matters that are of concern to them.789 Accordingly, speech that 

 
786 Ibid 84–5. 

787 Ibid 85. 

788 Ibid 84. 

789 Those foci are apparent in most versions of the arguments from truth, democracy, and autonomy. Thomas 

Nagel, for example, invoking a version of the argument of autonomy, argues that 

the sovereignty of each person’s reason over his own beliefs and values requires that he be permitted 

to express them, expose them to the reaction of others, and defend them against objections. It also 

requires that he not be protected against exposure to views or arguments that might influence him in 
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may have a plausible connection to the free speech arguments and be covered by a liberal 

free speech principle is, at a minimum, expressive conduct that is capable of communicating 

one or more messages. 

 

In considering whether particular expressive conduct is communication for the purposes of 

a liberal free speech principle, the extant literature has tended to focus on whether it is 

properly characterised as ‘speech’ or ‘action’. Schauer, for example, has said that ‘we can easily 

exclude most performative uses of language’ from the coverage of a liberal free speech 

principle.790 He distinguishes between ‘advocacy and action’, or between utterances that 

‘advocate conduct … [and] others [that] are closer to the conduct itself, or are the conduct 

itself’.791 However, in the context of vilifying speech, at least, attempts to characterise 

particular expressive conduct as (more) speech or (more) action are artificial, and allude to 

the problematic Cartesian mind/body distinction discussed in Chapter 2.792 They imply that 

speech may only be one thing rather than another; that performative acts are not also 

communicative acts in ways that are connected to the free speech arguments, or that we must 

 
ways others deem pernicious, but that he have the responsibility to make up his own mind about 

whether to accept or reject them. Mental autonomy is restricted by shutting down both inputs and 

outputs.’  

Thomas Nagel, ‘Personal Rights and Public Space’ (1995) 24 Philosophy and Public Affairs 83, 96. The emphasis 

on speakers’, as opposed to hearers’, interests may vary: see above nn 733–738 and accompanying text with 

respect to Scanlon’s version of the argument from autonomy. 

790 Schauer, Free Speech (n 64) 102. Similarly, Kent Greenawalt contends that justifications for a free speech 

principle ‘clearly cover’ some categories of communications, including ‘general statements of fact’, ‘particular 

statements of fact’, and ‘general and particular assertions of value’: Greenawalt (n 64) 787. He also examines 

some categories of speech to which, he asserts, ‘the reasons for free speech hardly apply at all’. Speech 

constituting criminal collusion, for example, ‘represent[s] commitments to action, not assertions of fact or value 

… The communications are situation-altering; they are much more “action” than “expression.”’: at 289–90. Cf 

Scanlon, who forgoes the speech/conduct dichotomy in favour of other modes of analysis, as extrapolated 

below: Scanlon, ‘A Theory of Freedom of Expression’ (n 678) 207–8; Scanlon, ‘Categories of Expression’ (n 

671). 

791 Schauer, Free Speech (n 64) 103. However, Schauer does not count any of those factors in isolation or in 

combination as dispositive of the coverage question. 

792 See above Part 2.2 and accompanying text. Nor is it helpful in the context of vilifying speech to attempt to 

distinguish, as Andrew Koppelman does, between speech that is ‘cognitive’, as opposed to ‘non-cognitive’. 

Vilifying speech often appeals to both (cognitive) ‘reason’ at some level and to the (non-cognitive) ‘passions’: 

Andrew Koppelman, ‘Is Pornography “Speech”?’ (2008) 14 Legal Theory 71. 
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oversimplify and choose. In reality, in accordance with the critical and speech act theory 

approaches to speech applied throughout this thesis, much expressive conduct has both 

communicative and performative functions. A crucial implication for law of those theories, 

and of my functional theory of harm, is that actions, whether conduct or speech, ought to 

be unprotected or protected by and from law not because they are more conduct or more 

speech respectively, but because of the particular actions they are.793 Pursuant to my 

functional theory of harm, sex-based vilification both constitutes the systemic subordination 

and silencing of women on the basis of their sex, as well as communication as to, among 

other things, women’s worth. That is, it constitutes both treatment of women and speech to 

and about women. It is in communicating messages to the effect that women are subordinate 

and (ought to be) silent that sex-based vilification (performatively) treats women as 

subordinate and silent, therein constituting them as such, and vice versa.794 Sex-based 

vilification, similarly to other categories of vilification, is thus simultaneously action and 

advocacy. 

 

There remains the question of how best to delineate expressive conduct that at least partly 

constitutes communication meaningfully for the purposes of a liberal free speech principle. 

That is not a question that it is necessary for me to answer here, though I do offer the 

following provisional account. As flagged above, it is clear that communication must 

comprise expressive conduct that is at least capable of communicating one or more messages. 

That is, it must be capable of having communicative functions as well as performative 

functions. Some authors have additionally suggested that communication for the purposes 

of a liberal free speech principle must be intended as communication; that is, it must be 

intended by the speaker to communicate one or more messages.795 It seems to me that, 

speakers’ intentions aside (which are irrelevant for the purposes of my functional theory of 

harm), covered speech ought to have communicative uses that are objectively separable from its 

performative uses. That is, in accordance with my functional theory of harm, the functions 

of speech acts are largely dependent on the uses to which they are put in fact. ‘Fuck the draft!’ 

printed on the back of a denim jacket has very different functions to ‘Fuck the draft!’ angrily 

hurled at a war veteran in the street. What is important in that regard, as opposed to speakers’ 

 
793 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 28. 

794 See above Part 3.5. 

795 Schauer, Free Speech (n 64) 102. 
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intentions, is the objective separability of a speech act’s intended, purported, or prima facie 

communicative functions and its actual performative functions, in the context of the ‘speech 

situation’796 in which it occurs. If an utterance communicates a message of disapproval 

towards conscription such that that communicative function is objectively inseparable from 

its performative functions of harassing or frightening, for example, perhaps that utterance is 

not sensibly characterised as covered speech, regardless of the speaker’s subjective intentions 

to the contrary. Conversely, a speech act that has communicative functions that are plausibly 

separable from its performative functions is at least capable of being a speech act that is 

credibly connected to the free speech arguments. It may do things that a liberal free speech 

principle is motivated and designed to protect. It may not be, objectively speaking, merely 

performative. 

 

What I have provisionally proposed is an account of the coverage question that prioritises 

the plausibility of the connection between the expressive conduct in question and the free 

speech arguments, with reference to the expressive conduct’s communicative and 

performative functions, in the context of the objectively separable uses to which such 

conduct may be said to be put. On such an account, at least some of the categories of sex-

based vilification discussed in Chapter 3 comprise speech that is prima facie excluded from 

a liberal free speech principle at the coverage stage. For example, at least utterances 

constituting non-consensual pornography and threats and violent invective, and sexualised 

invective directed at particular women do not plausibly have communicative functions that 

are objectively separable from their performative functions of subordinating and silencing 

those particular women.797 Nevertheless, many other manifestations of sex-based vilification, 

including, in particular, manifestations of other objectifying speech and other contemptuous 

speech, are covered speech on most accounts, and probably rightly so. Given the coverage 

question is not my focus here, I proceed on the basis that at least some sex-based vilification 

is covered speech for the purposes of a liberal free speech principle. 

 

 
796 Austin (n 40) 139. 

797 That may not be the case for ‘generalised’ threats and violent invective and sexualised invective directed 

about women generally, as opposed to at a particular woman. 
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6.5 The strength of the free speech interests to which covered 

sex-based vilification gives rise at the protection stage 

 

Whereas the coverage question concerns the plausibility of the connection of speech to the 

free speech arguments, the protection question concerns the relative strength of that 

connection. As extrapolated above, each of the free speech arguments, to the extent that 

they are theoretically and empirically coherent, necessitates some balancing at the protection 

stage of a liberal free speech principle. Specifically, they necessitate some balancing at the 

protection stage of the free speech interests to which particular categories of speech give rise, 

as against other relevant interests that those categories of speech may impact on, including 

interests of non-speaker and non-hearer third parties. Categories of speech that have a 

relatively strong connection to the free speech arguments may be seen to give rise to relatively 

strong free speech interests for the purposes of that balancing, as those categories of speech 

have a high correlation to a liberal free speech principle. Categories of speech that have a 

relatively weak connection to the free speech arguments may be seen to give rise to relatively 

weak free speech interests for the purposes of that balancing, as they have a low correlation 

to a liberal free speech principle. Low-correlated communication ought to be subject to a 

lower standard of review at the protection stage of a liberal free speech principle than should 

high-correlated communication. 

 

6.5.1 Sex-based vilification as low-correlated communication with respect to 

its performative functions of systemic subordination and silencing 

 

(a)  The argument from truth 

 

Speech has no truth or epistemic value with regard to its performative functions. That is, 

speech does not ‘describe’, ‘report’, or ‘constate’ anything with regard to its performative 

functions.798 It is therefore not ‘true or false’ in the traditional sense.799 Accordingly, sex-

based vilification with respect to its performative functions of systemically subordinating and 

 
798 Austin (n 40) 4. 

799 Ibid. 
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silencing women on the basis of their sex (‘sex-based vilification (performative)’) may be 

conceptualised as having no meaningful epistemic value. Moreover, performative functions 

of systemic subordination and silencing cannot plausibly be said to assist in nurturing living 

truths, as opposed to dead dogma, in the sense envisioned by Mill.800 In fact, those 

performative functions are at least as likely to impede challenges to falsehoods as they are to 

enable or encourage them. For example, in systemically silencing women on the basis of their 

sex, sex-based vilification impedes women’s speech, including their speech challenging 

falsehoods as to their own worth. In systemically subordinating women on the basis of their 

sex, sex-based vilification also renders it less likely that others will challenge falsehoods as to 

women’s worth on behalf of women. Sex-based vilification (performative) thus has no 

plausible connection to the argument from truth.801 It is low-correlated communication for 

the purposes of a liberal free speech principle founded on the argument from truth. 

 

(b) The argument from democracy 

 

The reformulated argument from democracy represents the broadest plausible justification 

for the idea that speech is especially worth protecting with reference to speakers’ interests. 

Sex-based vilification (performative) allows speakers of sex-based vilification to ‘contribute 

to … [the] moral environment’802 consistently with that argument. However, sex-based 

vilification (performative) simultaneously constrains what women may do with their words. 

It (re)enacts their illocutionary disablement, and causes their perlocutionary frustration, on 

the basis that they are women.  

 

Liberal authors such as Ronald Dworkin have argued that silencing as illocutionary 

disablement is irrelevant to law, on the basis that a liberal free speech principle represents a 

 
800 See above n 682 and accompanying text. 

801 Accordingly, my arguments below as to the strength of the connections of sex-based vilification 

(performative) to the arguments from democracy, autonomy, and mistrust of government are made in greater 

detail than are my arguments in this part. 

802 Dworkin, ‘Foreword to Extreme Speech and Democracy’ (n 715) viii. 
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negative, rather than a positive, liberty.803 He has argued, for example, that the feminist claim 

that some pornography silences women ‘is premised on an unacceptable proposition: that 

the right to free speech includes a right to circumstances that encourage one to speak, and a 

right that others grasp and respect what one means to say.’804 

 

Creationists, flat-earthers, and bigots, for example, are ridiculed in many parts of America 

now; that ridicule undoubtedly dampens the enthusiasm many of them have for speaking 

out and limits the attention others pay to what they say. Many political and constitutional 

theorists, it is true, insist that if freedom of speech is to have any value, it must include some 

right to the opportunity to speak: they say that a society in which only the rich enjoy access 

to newspapers, television, or other public media does not accord a genuine right to free 

speech. But it goes far beyond that to insist that freedom of speech includes not only 

opportunity to speak to the public but a guarantee of a sympathetic or even competent 

understanding of what one says.805 

 

In so arguing, Ronald Dworkin misunderstands the silencing claim. It is not, or at least not 

just, that some pornography, as well as other sex-based vilification, undermine a ‘sympathetic 

or even competent understanding’ of what women say.806 It is that such speech effects 

women’s illocutionary disablement, so that they are unable to say anything at all in certain 

contexts.807 It constitutes certain speech acts unspeakable for women, so that women’s 

speech misfires and is unsuccessful.808 Systemic silencing of that kind is relevant to law. As 

discussed with respect to the coverage question, each of the free speech arguments, including 

the argument from democracy, values speech to the extent that it constitutes not merely 

expression, not merely locution, but communication.809 Communication, in turn, ‘is a relation 

between people, and … requires understanding on an audience’s part attuned not only to the 

significance of the sounds the speaker produces, but also to her intended performances.’810 

 
803 Ronald Dworkin, ‘Two Concepts of Liberty’ in Edna Margalit and Avishai Margalit (eds), Isaiah Berlin: A 

Celebration (The Hogarth Press, 1st ed, 1991) 100. See also Berlin (n 739). 

804 Dworkin, ‘Women and Pornography’ (n 36) 37. 

805 Ibid. 

806 Ibid. 

807 See above nn 179–196 and accompanying text in the context of some pornography. 

808 Ibid. 

809 See above Part 6.4. 

810 Hornsby (n 77) 224. 
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It requires uptake, in Austin’s terms, or ‘reciprocity’, in Hornsby’s terms, in at least a minimal 

sense, such that speakers are recognised as doing with their words what they mean to do.811 

If communication is what matters, a person is silenced not only when she is gagged, or her 

voice is drowned out by other noise in a literal sense, but also when she ‘does not have it in 

her power to do with language what she might want to do’.812 That does not mean that flat-

earthers are silenced when they are not believed.813 Nor does it necessarily mean, as Ronald 

Dworkin suggests, that speakers have a ‘right’ to successful illocutions that is enforceable 

against the state.814 It does mean, however, that women are systemically silenced in ways that 

ought to matter to law when, for example, for them, because they are women, ‘no’ no longer 

counts as refusal.815 That is, on a substantive understanding of the argument from democracy, 

the systemic illocutionary disablement of women means that their ‘right to the opportunity 

to speak’816 is infringed, and sex-based vilification (performative) has, at best, a weak 

connection to the argument with respect to speakers’ interests. To argue otherwise would be 

to bely the very reasons we in liberal democracies think speech especially worthy of 

protection. 

 

Alternatively, even if liberal authors like Ronald Dworkin do not accept specific feminist 

claims as to women’s illocutionary disablement and its relevance to law, they must concede 

that women’s capabilities to ‘contribute to … [the] moral environment’817 of a democracy are 

diminished through speech, like sex-based vilification (performative), that impact on 

women’s moral standing, authority, or credibility. Those negative impacts accrue to women 

systemically, on the basis of their sex, and thus impede their equal participation unjustly, in 

ways that ought to be relevant to those making arguments as to the legitimating functions of 

 
811 See above n 77 and accompanying text. 

812 Hornsby (n 77) 224–26. 

813 For a start, what flat-earthers experience when they are not believed is perlocutionary frustration, not 

illocutionary disablement. Moreover, there is a clear distinction to be made between perlocutionary frustration 

that occurs on the basis of what a speaker says (for example, on the basis of her expressed opinion that the 

earth is flat) and perlocutionary frustration that occurs systemically, on the basis of who a speaker is (for 

example, on the basis of her female sex). As discussed below, that is a distinction that ought to matter to those 

making arguments as to the legitimating functions of speech in liberal democracies. 

814 Dworkin, ‘Women and Pornography’ (n 36) 37. 

815 See above nn 179–196 and accompanying text. 

816 Dworkin, ‘Women and Pornography’ (n 36) 37. 

817 Ibid. 
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speech.818 Thus, quite apart from feminist claims as to illocutionary disablement, sex-based 

vilification (performative) has a weak connection to the argument from democracy with 

respect to speakers’ interests because it silences women by systemically, and thus unjustly, 

causing their perlocutionary frustration.819 

 

The argument from democracy significantly overlaps with the argument from autonomy in 

relation to its explication of hearers’ interests in receiving information and opinions, such 

that they may exercise free choice in matters that are of concern to them. Accordingly, I 

address the strength of the connection of sex-based vilification (performative) to those 

hearers’ interests in discussing the argument from autonomy below. 

 

(c) The argument from autonomy 

 

Scanlon’s argument from autonomy supports a free speech principle that is prima facie not 

inconsistent with the enactment of sex-based vilification laws. The argument offers no 

explanation as to why states may not enact such laws merely as a means by which to ensure 

compliance with, for example, particular anti-discrimination or criminal laws. Moreover, sex-

based vilification (performative), that is, pursuant to my functional theory of harm, speech 

that systemically subordinates and silences women both causally and constitutively, falls outside 

clauses (a) and (b) of the Millian Principle.820 States may, therefore, regulate sex-based 

vilification on the basis of its constitutive harms, without breaching a free speech principle 

 
818 Cf the perlocutionary frustration of flat-earthers on the basis of what they say: see above n 813. 

819 Indeed, each of the positive free speech arguments discussed above is flawed to the extent that it assumes 

that vilifying and other speech that attacks the dignity of some citizens is necessarily the speech of marginalised 

speakers, rather than of speakers with real power to (re)enact the exclusion from public life and political 

processes of systematically oppressed minorities. That view is implicit in the reconstituted argument from 

democracy (see above n 710 and accompanying text), which straddles both the minimalist and maximalist liberal 

views of free speech (see above nn 60–64 and accompanying text); it assumes that speech cannot harm, at least 

not in ways that are not redressable by more speech, and, accordingly, it treats speech as invariably supportive, 

as opposed to sometimes disruptive, of democratic legitimacy. 

820 See above nn 725–727 and accompanying text. 
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supported by Scanlon’s argument from autonomy.821 I leave those points to a side for now. 

My aim in this part is to demonstrate that, even on the argument from autonomy, which 

represents the broadest plausible justification for the idea that speech is especially worth 

protecting with reference to hearers’ interests, sex-based vilification (performative) is low-

correlated communication. Accordingly, I assume for the purposes of this part that the 

argument from autonomy is capable of supporting a free speech principle that prima facie 

disallows the regulation of speech having any communicative functions, including sex-based 

vilification that is covered speech, notwithstanding that such speech also has performative 

functions that are constitutive of harm. 

 

The strength of the connection of sex-based vilification (performative) to the argument from 

autonomy depends on whether such speech represents an overall ‘net’ gain or detriment to 

relevant autonomy interests, being speakers’, hearers’, and third parties’ (specifically, 

women’s) autonomy interests. To what extent does sex-based vilification (performative) 

facilitate speakers’ autonomy interests? A speaker’s public utterance constituting sex-based 

vilification (performative) facilitates their central autonomy interest in being able to call that 

utterance to the attention of a wide audience in the manner they choose. However, as such 

speech systemically silences women by (re)enacting their illocutionary disablement and 

causing their perlocutionary frustration, it impedes women’s central autonomy interests as 

speakers, as discussed above with respect to the argument from democracy. 

 

 
821 Even disregarding my particular arguments as to those constitutive harms, non-consensual pornography and 

threats and violent invective and sexualised invective directed at particular women, at least, appear to constitute 

assaultive speech of a kind to which Scanlon anticipates the Millian Principle might not apply. Those categories 

of sex-based vilification, when directed at particular women, may be conceived of, in Scanlon’s terms, as speech 

that is ‘one of a large class of possible crimes which consist in the production in others of harmful or unpleasant 

states of mind, such as fear, shock, and perhaps certain kinds of offense’: Scanlon, ‘A Theory of Freedom of 

Expression’ (n 678) 210–11. Scanlon argues that although ‘one may have doubts as to whether most of … 

[those] harms are serious enough to be recognized by the law or whether standards of proof could be 

established for dealing with them in court’, they are harms which ‘clearly can be counted as reasons for 

restricting the acts that give rise to them’: at 211. Similarly, restrictions on speech may be justified where it 

‘harm[s] a person … by causing others to form an adverse opinion of him or by making him an object of public 

ridicule’: at 211. 
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Does sex-based vilification (performative) facilitate hearers’ central autonomy interests in 

having a ‘good environment for the formation of … [their] beliefs and desires’?822 First, as 

noted above with respect to the argument from truth, speech has no epistemic value with 

regard to its performative functions. Nor does sex-based vilification facilitate the challenging 

of falsehoods and strengthening of truths in the ways envisioned by the argument from truth. 

As such, sex-based vilification (performative) itself makes no epistemic contributions to the 

speech environment. Second, as sex-based vilification (performative) systemically silences 

women, such speech limits the information, ideas, and arguments available to hearers within 

the speech environment. Third, sex-based vilification (performative) may manipulate the 

speech environment in ways that impede hearers’ autonomy and that Scanlon himself 

identifies as justifying speech regulation.823 To the extent that hearers’ beliefs and desires are 

impacted on by sex-based vilification (performative) as performative, that is, by its constitution 

of women as subordinate and silent and its consequent perlocutionary effects on hearers, 

such speech distorts the speech environment. Specifically, sex-based vilification 

(performative) may cause hearers to act for false or irrelevant reasons. That is, it may 

‘influence … [hearers] in ways that are unrelated to relevant reasons, or in ways that bypass 

… [their] ability to consider these reasons’.824 It may do that in at least two ways. First, it may 

cause hearers to act towards and in relation to women on the basis of their sex, as opposed 

to, for example, particular women’s capabilities. To act towards and in relation to a person 

on the basis of her ascriptive characteristics, including her sex, is, in most circumstances, to 

act towards and in relation to her for irrelevant reasons.825 Second, and relatedly, it may cause 

hearers to act not on the basis of what women are, in fact, but on the basis of what it makes 

women count as.826 Accordingly, if the central autonomy interests of hearers are their interests 

in a good speech environment,827 sex-based vilification (performative) is detrimental to those 

interests. 

 
822 Scanlon, ‘Categories of Expression’ (n 671) 527. 

823 Ibid 525–7. 

824 Ibid 525. 

825 That is partly reflected in anti-discrimination laws. 

826 See above nn 94–95 and accompanying text. There is a complicated causal relationship between what 

persons (are made to) count as and what they are (caused to become) in fact. See also Langton, ‘Pornography’s 

Authority’ (n 95) 95; Langton ‘Pornography’s Divine Command’ (n 108) 105–9 as to how pornography’s 

verdictive ranking of women as subordinate ‘self-fulfils’ in a causal sense. 

827 Scanlon, ‘Categories of Expression’ (n 671) 527 
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In what ways does sex-based vilification (performative) impact on third parties’ autonomy 

interests, specifically, the autonomy interests of women? The systemic subordination and 

silencing of women through sex-based vilification (performative) may ‘promote … changes 

in … [some hearers’] subsequent behavior’.828 Some hearers may choose not to vote for 

women politicians, others may choose not to employ women, others may choose to 

undermine women who are in positions of leadership, and others may choose to treat women 

as subservient in their personal relationships. Women may be caused to endure ‘affront and 

lower pay at work, insult and injury at home, battery and rape on the streets’.829 To the extent 

that existing as an autonomous citizen involves existing as an equal citizen with dignity, which 

surely it must under any holistic, material account of autonomy,830 sex-based vilification 

(performative)’s constitutive and causal functions are grievous assaults on women’s 

autonomy interests. 

 

Even on Scanlon’s original, narrower account of autonomy as the ability to exercise 

independent rational judgment, or the ability to choose what one thinks and how one would 

like to act,831 sex-based vilification (performative) works to undermine women’s autonomy 

interests in serious ways. One’s preferences are not meaningfully separable from one’s ability 

to act on those preferences.832 One cannot make choices that one does not think one deserves 

or has, or that one does not in fact have. A woman cannot choose to lead if she has been led 

to believe that she is incapable of leading, or if she has been led to believe that she will never 

be given an opportunity to lead. She cannot choose equality and dignity at work or in 

relationships if those are not things she believes she deserves, or options she believes she 

has. She cannot choose bodily autonomy if she believes she has none. She cannot choose to 

avail herself of her ‘interest in being able to call something to the attention of a wide 

audience’833 if she believes she has nothing to say, or that no one will listen to her. She also 

 
828 Ibid 528. 

829 Hudnut (n 64) 329 (Easterbrook J). 

830 See above nn 740–745 and accompanying text. 

831 Scanlon, ‘A Theory of Freedom of Expression’ (n 678) 212–13. 

832 See Brison, ‘The Autonomy Defence’ (n 728) 336–7 for a discussion of some of the literature relating to this 

account of autonomy and the ‘phenomenon of adaptive preference formation’. 

833 Scanlon, ‘Categories of Expression’ (n 671) 521. 
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cannot choose those things if her material realities are such that those are not choices for her. 

She cannot choose to lead, be treated with equality and dignity, exercise sovereignty over her 

own body, or speak, if those are not choices she has to make, or preferences she may act on, 

in fact. In a more limited but no less significant sense still, sex-based vilification 

(performative) may cause women to feel fear, distress, or humiliation and to suffer from self-

doubt or low self-esteem that ‘short-circuit[s] reason and inhibit[s] … [their] ability to be 

rationally self-legislating.’834 

 

Sex-based vilification (performative) thus facilitates its speakers’ autonomy interests in 

expression. To the extent that utterances constituting sex-based vilification may be freely and 

publicly made, with no restrictions to speakers’ means of expression, they facilitate at least 

(some) speakers’ central autonomy interests in being able to ‘call something to the attention 

of a wide audience’.835 In contrast, sex-based vilification (performative) systemically silences 

women. It also impedes hearers’ central autonomy interests in having a good speech 

environment.836 Sex-based vilification (performative) thus has, at best, a net neutral 

connection to the argument from autonomy in relation to speakers’ and hearers’ autonomy 

interests. Additionally, sex-based vilification (performative) constitutes and causes significant 

contraventions of women’s autonomy interests. Those autonomy interests include, but are 

not limited to, women’s capabilities to exercise independent rational judgment, in the narrow 

sense originally envisioned by Scanlon.837 As sex-based vilification (performative) has, at best, 

a net neutral connection to speakers’ and hearers’ autonomy interests, and as it significantly 

undermines women’s autonomy interests, its overall connection to the argument from 

autonomy is relatively weak. Sex-based vilification (performative) is thus low-correlated 

communication for the purposes of a liberal free speech principle founded on the argument 

from autonomy. 

 

 
834 Brison, ‘The Autonomy Defence’ (n 728) 335. 

835 Scanlon, ‘Categories of Expression’ (n 671) 521. 

836 Ibid 527. 

837 Scanlon, ‘A Theory of Freedom of Expression’ (n 678) 212–13. 
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(d) The argument from mistrust of government 

 

Sex-based vilification (performative) also has a relatively weak connection to the argument 

from mistrust of government, and is low-correlated communication for the purposes of a 

liberal free speech principle motivated by that argument. The prospect of state regulation of 

sex-based vilification (performative) does not give rise to particular concerns that the state 

would act self-interestedly in that regulation. Such speech does not comprise speech acts that 

pertain to the state, and states may, and regularly do, regulate the speech acts of some citizens 

that harm other citizens.838 Those existing laws are not typically subject to apprehensions that 

states do or may act with biases in their administration.  

 

There are some instances in which states appear to have administered anti-vilification laws 

such that they disproportionately punitively impact on members of minorities.839 

Analogously, there is always the possibility that sex-based vilification laws, even as I have 

conceptualised them as properly capturing only speech directed at and about women, rather 

than men, would be used by states excessively to silence women and minorities. However, 

maladministration of anti-vilification laws is arguably an aspect of generalised biases and 

discrimination on the parts of public officials in their dealings with women and minorities. 

There is no reason to think, conceptually or empirically, that sex-based vilification laws would 

be especially vulnerable to such maladministration. Indeed, on the basis of what I say in 

Chapter 5, such laws may serve to quash or compete with permissibility facts of patriarchal 

oppression, including those (re)enacted through sex-based vilification, that contribute to 

administrators’ biases against women.  

 

 
838 Laws prohibiting sexual harassment and incitements to violence are examples of such regulation. 

839 In the Australian context, for example, Gelber notes that criminal racial vilification laws in Western Australia 

were, around the time of their amendment to better enable successful prosecutions, ‘tested with the prosecution 

of a complaint against a 15-year-old Aboriginal girl for verbally abusing a young white woman by calling her a 

“white slut”’: Katharine Gelber, ‘Hate Speech and the Australian Legal and Political Landscape’ in Katharine 

Gelber and Adrienne Stone (eds), Hate Speech and Freedom of Speech in Australia (2007, The Federation Press) 2, 8 

(citation omitted). Gelber argues that ‘tweaking of the criminal law has had an undesired effect in this instance, 

implying that the wider political context within which anti-vilification laws are enforced is crucial in determining 

the effectiveness of those laws in combating hate speech effectively’: at 8.  
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Moreover, as to any suggestion that sex-based vilification laws may be overused because 

‘there exists in people a desire for unanimity, an urge to suppress that with which they may 

disagree’ and that ‘the urge towards intolerance is greater with respect to speech than with 

respect to other actions’,840 it simply does not stand. Sex-based vilification (performative), 

that is, the treatment of women as inferior or for use on the basis of their sex, reflects and 

reinforces the status quo in patriarchal societies. Indeed, patriarchal societies order 

themselves pursuant to the treatment of women accordingly. Thus, sex-based vilification 

(performative), far from comprising speech acts of a fringe element of society, is 

commensurate with a prevailing view or ruling ideology of patriarchal societies that is 

performed by the governing and governed classes alike.841 

 

Regulation of sex-based vilification through law ought also not to be precluded on the basis 

that it gives rise to particular concerns in relation to linguistic over-inclusiveness or limited 

learnability. There is some reason to think that any slippery slope to which sex-based 

vilification laws would give rise is likely to be ‘especially slippery’ due to the sheer prolificity 

and ubiquity of sex-based vilification in patriarchal societies.842 However, given their harms, 

that is no good reason to be deterred from the regulation of at least utterances that are 

relatively straightforwardly characterised as sex-based vilification, as partly discussed in 

Chapter 7. As Ronald Dworkin himself argues in relation to First Amendment jurisprudence 

on the regulation of vilifying speech, 

 

[the] slippery slope argument ignores the ability of lawyers to draw difficult distinctions [in 

relation to racist and sexist speech] … as they do in every other part of the law. If the 

Supreme Court can distinguish political speech from commercial speech, which it has 

decided enjoys much weaker constitutional protection, then it could also distinguish racist 

or sexist speech from other forms of political comments. It could uphold a statute carefully 

drafted to outlaw only speech that insults people on grounds of race, religion, or gender, in 

the manner of the British Race Relations Act, for example.843 

 

 
840 Schauer, Free Speech (n 64) 82–3. 

841 See also above n 819. 

842 See below nn 870–875 and accompanying text. 

843 Dworkin, ‘The Coming Battles’ (n 706) 9. 
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Thus, there is no reason to think that well drafted sex-based vilification laws would be 

particularly vulnerable to maladministration on the basis of slippery slope arguments. Well 

drafted sex-based vilification laws would in turn be those that clearly define the speech they 

capture, and provide adequate protections for sex-based vilification that is also high-

correlated communication with respect to its communicative functions. It is to a brief 

consideration of the proper treatment at the protection stage of such sex-based vilification, 

that is, sex-based vilification partly constituting high-correlated communication, that I now 

turn. 

 

6.5.3 Some sex-based vilification as high-correlated communication with 

respect to its communicative functions 

 

A crucial implication for law of the critical and speech act theories I refer to throughout my 

thesis, and of my functional theory of harm, is that actions, whether conduct or speech, 

ought to be unprotected or protected by and from law not because they are more conduct 

or more speech respectively, but because of the particular actions they are,844 with reference 

to both their communicative and performative functions. Accordingly, at the protection 

stage, speech may properly simultaneously be treated as high-correlated communication with 

respect to some of its functions and low-correlated communication with respect to other of 

its functions.845  

 

Consider my example discussed above of the utterance ‘Fuck the draft!’ printed on the back 

of a denim jacket. That utterance is high-correlated communication with respect to its 

communicative functions. It is an utterance that communicates one or more messages about 

political matters. Those communicative functions have relatively high epistemic value, and 

 
844 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 28. 

845 That is partly reflected in free speech jurisprudence in some jurisdictions: see, eg, Miller v California, 413 US 

15, 24 (1973) (Burger CJ), in which obscenity, which is categorised as ‘low value’ speech in First Amendment 

jurisprudence, was defined as ‘works which, taken as a whole, appeal to the prurient interest in sex, which 

portray sexual conduct in a patently offensive way, and which, taken as a whole, do not have serious literary, artistic, 

political or scientific value’ (emphasis added). 
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they facilitate autonomous decision making. The utterance thus has relatively strong 

connections to the positive free speech arguments. It also has a relatively strong connection 

to the argument from mistrust of government. As it communicates displeasure with 

government policy, it is archetypically an utterance that gives rise to concerns that the state 

may act self-interestedly if trusted with its regulation. Now consider my alternative example 

discussed above of ‘Fuck the draft!’ angrily hurled at a war veteran in the street. In those 

circumstances, the utterance has many of the same communicative functions as it does in the 

first scenario. It is high-correlated communication with respect to those functions. However, 

it is low-correlated communication with respect to its performative functions of humiliating, 

harassing, or frightening. Humiliating, harassing, or frightening another person with words 

has no communicative value that is relevant with respect to the positive free speech 

arguments. In many instances, speech acts with those performative functions impede 

communication in the senses the positive free speech arguments envision. Those 

performative functions also have a relatively weak connection to the argument from mistrust 

of government. States may, and regularly do, regulate acts of humiliating, harassing, and 

frightening in ways that do not give rise to concerns that that they are acting self-interestedly. 

Similarly, pursuant to my functional theory of harm, sex-based vilification constitutes both 

treatment of women and speech to and about women. Sex-based vilification that is covered 

speech for the purposes of the free speech principle may thus sometimes be high-correlated 

communication with respect to its communicative functions, notwithstanding that it is low-

correlated communication with respect to its performative functions of systemically 

subordinating and silencing women on the basis of their sex. 

 

Whether or not particular categories of speech, including sex-based vilification, constitute 

high- or low-correlated communication with respect to their communicative and 

performative functions respectively ultimately involves questions of degree that necessitate 

case by case analysis. Specifically, it involves questions of degree as to how particular 

speech acts function in fact, as well as the characterisation of those functions as high- or 

low-correlated communication with reference to the free speech arguments. The standard 

of review that ought to be applied to speech that is high-correlated with respect to some of 

its functions and low-correlated with respect to other of its functions, including some sex-

based vilification, is also a matter of balancing within the protection question that I address 

below. 
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(a) Potential categories of high-correlated speech and treatment of partly low-

correlated and partly high-correlated sex-based vilification 

 

What constitutes high-correlated communication will depend on what categories of 

utterances typically have communicative functions with relatively strong connections to the 

free speech arguments. It is unnecessary for the purposes of this thesis for me to consider 

those categories in any detail, including arguments for or against their inclusion as high-

correlated communication, as I conceive it. On the basis of the extant free speech literature, 

other authors have argued that categories of utterances having particularly strong 

connections to the free speech arguments may include, for example: 

 

- communications on political matters, including political debate and dissent, 

criticism of public figures, and protest; 

- communications for scholarly or scientific purposes; 

- communications for religious or conscientious purposes, including proselytising 

or ‘advocacy on behalf of a particular cultural, spiritual, or ethical way of life’; 

- discussion of or comment on matters otherwise in the public interest; or 

- artistic performances or works.846 

 

With due deference to free speech considerations, sex-based vilification that is high-

correlated communication with respect to its communicative functions, that is, sex-based 

vilification that has communicative functions that may be characterised as constituting one 

or more categories of high-correlated communication, ought generally to be treated in liberal 

democracies as high-correlated communication overall giving rise to strong free speech 

interests. Sex-based vilification that does not constitute high-correlated communication with 

respect to its communicative functions, on the other hand, ought to be treated as low-

correlated communication overall giving rise to weak free speech interests. Accordingly, sex-

 
846 See, eg, Simpson (n 679) 484. 
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based vilification ought to receive a relatively low degree of protection pursuant to a liberal 

free speech principle, unless it also constitutes one or more categories of high-correlated 

communication. 

 

(b)  Pornography 

 

Pornography is generally not treated jurisprudentially as speech having a strong connection 

to one or more of the free speech arguments. For example, ‘obscene’ or ‘indecent’ speech is 

well established as a category of regulable speech in many jurisdictions.847 ‘Virtual’ child 

pornography is also regulated in many jurisdictions on the basis of its content, 

notwithstanding that no children are used in its making.848 Many jurisdictions additionally 

have in place broadcasting, customs, and other regulations that impede the publication and 

distribution of particular subsets of sexually explicit speech.849  

 

Pornography’s treatment in the literature is more diverse. On some accounts, it is speech 

that has value pursuant to a free speech principle founded on individualistic, non-

consequentialist arguments. Scanlon and Ronald Dworkin argue, for example, that it is 

speech that has connections to, respectively, the argument from autonomy and the 

reconstituted argument from democracy.850 Andrew Altman argues that it is indistinguishable 

from art, and is thus at least as correlated to the free speech principle as is artistic 

expression.851 In contrast, Schauer argues that pornography is not covered speech pursuant 

to the free speech principle at all, as it is more akin to a ‘sex-aid’ or masturbatory device than 

it is to communication.852 Langton argues that pornography has no communicative functions 

that are connected to a free speech principle founded even on an argument, like Ronald 

Dworkin’s formulation of the argument from democracy, that approaches free speech 

 
847 See above n 593, 603–605 and accompanying text. 

848 See, eg, Commonwealth Criminal Code (n 15) s 474.19(1). 

849 See, eg, Classification (Publications, Films and Computer Games) Act 1995 (Cth). 

850 Scanlon, ‘Categories of Expression’ (n 671) 542–50; Dworkin, ‘Women and Pornography’ (n 36) 43–5. 

851 Andrew Altman and Lori Watson, Debating Pornography (Oxford University Press, 2019) 219–20. 

852 Frederick Schauer, ‘Speech and “Speech” – Obscenity and “Obscenity”: An Exercise in the Interpretation 

of Constitutional Language’ (1979) 67 Georgetown Law Journal 899, 923. 



208 

 

absolutism.853 Cass Sunstein places pornography firmly in the domain of ‘low-value’ speech 

for the purposes of First Amendment theory.854 

 

Putting aside persuasive arguments to the contrary, and assuming for the moment that 

pornography is covered speech for the purposes of a liberal free speech principle, 

pornography is not high-correlated communication. As Ronald Dworkin concedes, 

‘pornographic images hardly supply “ideas” to any marketplace of thought’.855 That is 

particularly the case in relation to pornography that constitutes sex-based vilification 

(‘pornography (sex-based vilification)’). The distribution and consumption of pornography 

(sex-based vilification) is increasingly normal and normalised, and constitutes the hegemonic 

view of (hetero)sex and (hetero)sexuality in patriarchal societies.856 Accordingly, 

notwithstanding its epistemic authority for some hearers, whatever ideas pornography (sex-

based vilification) supplies to whatever marketplace of ideas exists generally, or about sex 

and sexuality specifically, are tired tropes, if anything at all. Pornography (sex-based 

vilification) thus functions differently and differentially to pornography that is not also sex-

based vilification (for example, some lesbian pornography) and should be treated as such at 

the protection stage of a liberal free speech principle. Unlike pornography that does not 

constitute sex-based vilification, pornography (sex-based vilification), being speech that 

conveys the dominant view of sex, is not speech that particularly facilitates epistemic progress 

with respect to its communicative functions, notwithstanding its epistemic authority for 

some consumers.  

 

Moreover, precisely due to its educative functions, pornography (sex-based vilification) has 

significant and sustained negative impacts on the speech environment,857 and consequently 

on hearers’ autonomy, that can no longer be overlooked or brushed aside, as authors such 

as Altman, Ronald Dworkin, and Scanlon have done.858 There is significant and increasing 

 
853 Langton, ‘Equality and Moralism: A Response to Ronald Dworkin’ (n 719). 

854 Sunstein, ‘Pornography and the First Amendment’ (n 170). 

855 Dworkin, ‘Foreword to Extreme Speech and Democracy’ (n 715) vii. 

856 See, eg, Niki Fritz et al, ‘A Descriptive Analysis of the Types, Targets, and Relative Frequency of Aggression 

in Mainstream Pornography’ (2020) 49 Archives of Sexual Behavior (advance). 

857 Scanlon, ‘Categories of Expression’ (n 671) 527. 

858 Ibid 543; Dworkin, ‘Women and Pornography’ (n 36); Altman (n 744). 
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empirical evidence, some of which is referred to in Chapter 2, that pornography (sex-based 

vilification) debilitates, rather than facilitates, particularly women’s, but also men’s, sexual 

autonomy, or their abilities to exercise independent rational judgment in matters of sex.859 It 

saturates the speech environment with representations of (hetero)sex and (hetero)sexuality 

as the sexual use and domination of women by and for men. It then works in a range of 

ways, including, sometimes, at a subconscious level similarly to subliminal advertising, to 

limit perceptions of (hetero)sex and (hetero)sexuality.860 Accordingly, women’s and men’s 

actual abilities to choose what they think, and how they would like to act, in matters of sex 

with each other are constrained. Their abilities to act as responsible moral agents are 

constrained. Women’s abilities to speak to or dictate what (desired) sex is, for them, are 

constrained.861  

 

Pornography (sex-based vilification) is also not speech that gives rise to particular concerns 

regarding government bias or incompetence in its regulation. What interest does a 

government have in regulating the prevailing view of sexuality? And on what basis might 

public officials find it more difficult to administer laws regulating pornography (sex-based 

vilification) than they do virtual child pornography laws or film and television classification 

schemes, for example?  

 

At best, on an argument from democracy that (implausibly, unsustainably) makes no 

distinctions between categories of speech giving rise to free speech interests of varying 

degrees, pornography (sex-based vilification) is speech that allows some pornographers to 

‘contribute to … [the] moral environment’.862 But, that is the extent of it. Overall, 

pornography (sex-based vilification) is speech that has relatively weak connections to each 

of the free speech arguments and, even if it is covered speech, is low-correlated 

communication. 

 

 
859 See above n 120. 

860 Ibid. 

861 That is, pornography (sex-based vilification) is speech that silences women both generally and in the rule-

governed activity of (hetero)sex. 

862 Dworkin, ‘Foreword to Extreme Speech and Democracy’ (n 715) viii. 
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Of course, on the basis of the available empirical evidence, persuasive arguments may be 

made that pornography (sex-based vilification) is an example of speech that so harms in ways 

relevant to law that it ought to be regulable even if it is regarded as high-correlated 

communication. That is, it is clear that pornography (sex-based vilification) gives rise to a 

reasonable apprehension of serious harm to women at least as regards its normalisation of 

sex-based violence against women and its connections to other negative health outcomes for 

women.863 Given what I have said in this part, it is unnecessary for me to make that argument 

in any detail here. In any case, other feminist authors, including Brownmiller, MacKinnon, 

and others whom I have cited, have been making such arguments persuasively for decades, 

on the basis of evidence available decades ago.864 

 

Finally, that pornography is not characterisable as high-correlated speech has consequences 

for categories of speech that remain relatively unconsidered, for example, gaming and other 

virtual reality, which I discuss briefly below. Assuming that such works are covered speech 

for the purposes of the free speech principle, whether or not they are characterised as more 

akin to, for example, artistic works or pornography ought to impact on their treatment 

pursuant to free speech theory and law, including, in particular, the level of protection they 

receive pursuant to a liberal free speech principle. 

 

(c)  Other categories of relevant speech 

 

There are other categories of speech that are of relevance in the context of sex-based 

vilification that clearly do not constitute high-correlated speech on the basis of the extant 

free speech literature. For example, advertising is generally not treated in the literature as akin 

to high-correlated communication.865 It is also well established as a category of regulable 

commercial speech by courts in many jurisdictions.866 

 
863 See above n 120. 

864 Ibid. 

865 See, eg, Scanlon, ‘Categories of Expression’ (n 671) 520. 

866 Sunstein points out, for example, that even viewpoint discrimination is permitted pursuant to First 

Amendment jurisprudence in relation to the regulation of advertising: Sunstein, Democracy and the Problem of Free 

Speech (n 120) 175. 
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Still other categories of speech present novel and pressing challenges. Gaming and other 

virtual reality, for example, have particular significance to this thesis as categories of speech 

that are likely increasingly to constitute sex-based vilification. Those categories of speech 

have at least the potential to be characterised as artistic works or similar constituting high-

correlated speech. On the other hand, it is likely that gaming or other works of virtual reality 

(that, as whole works, constitute sex-based vilification) will often uncritically simulate the 

treatment of women as inferior and/or objects for use on the basis of their sex. The primary 

purpose of such works is likely to be to allow players and audiences to virtually participate in 

such treatment of women, in many of the same ways as some pornography does. 

Accordingly, with reference to my arguments above as to the significance to the coverage 

question of the objectively separable uses to which speech is put, there are important 

questions as to whether such works may reasonably be said to constitute communication 

that is covered speech for the purposes of a liberal free speech principle. For example, a 

game such as ‘Rape Day’, in which players are able, encouraged, and rewarded to simulate 

sexual violence against women,867 is not necessarily a work that has communicative uses that 

are objectively separable from its systemic subordination and silencing of women on the 

basis of their sex. Nor is the game ‘Custer’s Revenge’, in which the goal of the game is for 

players taking on the avatar of General Custer to work their way through various obstacles 

in order to reach and rape a Native American woman who has been tied to a post.868 In 

contrast, a game that depicts sexual violence as part of a broader story line that is critical of 

such violence and that does not allow players or audiences to participate in the violence likely 

would not constitute sex-based vilification pursuant to my functional theory of harm at all.869 

This is an important and urgent area for further work, and how it develops jurisprudentially 

is of much significance to women and those who care about them. 

  

 
867 Marika Guggisberg, ‘“Rape Day”: A New Video Game Glorifying Sexual Assault Raises Questions 

About Regulation’ The Conversation (online, 19 March 2020) <https://theconversation.com/rape-day-a-new-

video-game-glorifying-sexual-assault-raises-questions-about-regulation-113178>. 

868 Crenshaw, ‘Beyond Racism and Misogyny’ (n 196) 253. 

869 The position as regards a game or other virtual reality that allows players and audiences to ‘experience’ such 

violence gratuitously, even if they are not able to participate in it, would, for example, be less clear and would 

need to be assessed with reference to the particular work. 

https://theconversation.com/rape-day-a-new-video-game-glorifying-sexual-assault-raises-questions-about-regulation-113178
https://theconversation.com/rape-day-a-new-video-game-glorifying-sexual-assault-raises-questions-about-regulation-113178
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Chapter 7 

Conclusion 

 

 

7.1  Should (some) sex-based vilification be regulated by law? 

 

I began this thesis with the observation that speech that may reasonably be characterised as 

sex-based vilification is prolific in patriarchal societies. I observed that despite that prolificity, 

there is a prevailing sex-based gap in anti-vilification laws, policies, and policy conversations. 

My key research question and research sub-questions, which are reproduced below, were 

shaped with reference to the gap in the law, when viewed alongside the pervasiveness of 

speech that may reasonably be characterised as constituting sex-based vilification, as well as 

the prima facie harms to women of such speech. 

 

Key research question 

 

Should (some) sex-based vilification be regulated by law? 

 

Research sub-questions 

 

a. Is the problem of sex-based vilification, including the frequency and manner of 

its occurrence, a problem that is relevant to law? That is, does sex-based 

vilification harm in ways that are relevant to law? 

b. If so, what would be the utility, if any, of sex-based vilification laws in addressing 

those relevant harms? 

c. What is the relative strength of the countervailing free speech interests, if any, 

that sex-based vilification laws may impinge on? 
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In Chapter 2, in response to my research sub-question (a), I argued that the problem of sex-

based vilification, including the frequency and manner of its occurrence, is a problem that is 

relevant to law because it harms women in ways that are relevant to law. In that chapter, I 

arrived at a functional theory of sex-based vilification with reference to its harms. I argued 

that vilifying speech is discriminatory treatment that constitutes and causes subordination 

and silencing harms to target group members. Accordingly, I argued that sex-based 

vilification is discriminatory treatment of women that constitutes and causes subordination 

and silencing harms to women. It constitutes women as subordinate and silent and, by doing 

so, causes them to be subordinated and silenced. As sex-based vilification harms women on 

the basis of their sex, and as it derives its authority at least partly from women’s structural 

oppression to men in patriarchal societies, its constitutive and causal harms of subordination 

and silencing are systemic harms. That is how sex-based vilification functions to harm 

women, and it is those functions of sex-based vilification that lend context to my key research 

question. 

 

I also responded to my research sub-question (a) in Chapter 3. In that chapter, I created a 

narrative of the persistence and nature of sex-based vilification, as I theorise it pursuant to 

my functional theory of harm, by considering such speech as it manifests online. Specifically, 

I considered sex-based vilification as it manifests as part of the cyber harassment of women 

in online spaces. In doing so, I arrived at some commonly and characteristically occurring 

categories of sex-based vilification that, along with my functional theory of harm, informed 

the remainder of the thesis. Those categories of sex-based vilification were: threats and 

violent invective; sexualised invective; non-consensual pornography; other objectifying 

speech; and other contemptuous speech. Of course, not all women online experience such 

speech all of the time in all of the same ways, or even at all. What is important about those 

categories of sex-based vilification is that enough women experience such speech often 

enough to warrant detailed analysis of its nature and harms, including its constitutive and 

causal relationships to women’s structural oppression in patriarchal societies. 

 

In Chapter 5, in order to consider the utility of potential sex-based vilification laws in 

response to my research sub-question (b), I considered the functions of the prevailing sex-
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based gap in anti-vilification laws, policies, and policy conversations, as well as the functions 

of potential sex-based vilification laws. That is, I considered what the gap in the law plausibly 

presently does, as well as what sex-based vilification laws plausibly may do if enacted. I argued 

that the gap in the law accommodates sex-based vilification’s systemic subordination and 

silencing of women on the basis of their sex and confers authority on those functions of 

such speech. I argued that, conversely, the enactment of sex-based vilification laws would 

constitute a counter-speech act of the state’s that may plausibly quash or mitigate some of 

the systemic subordination and silencing harms to women of sex-based vilification. 

 

On the basis of my analysis in Chapters 2–5, I reached a provisional view in response to my 

key research question that the state’s role in addressing the harms to women of sex-based 

vilification through law is necessary, significant, and not one that may properly be outsourced 

to non-state actors. That is, I reached a provisional view at the conclusion of Chapter 5 that 

sex-based vilification laws are plausibly of overall value, unless they give rise to harms or 

other undesirable consequences that are more material than the systemic subordination and 

silencing harms to women of sex-based vilification, as accommodated and made (more) 

authoritative through the gap in the law. I argued that, most pertinently in and for liberal 

democracies, sex-based vilification laws are plausibly desirable overall to the extent that they 

do not unduly impinge on relevant free speech interests. 

 

I turned to consider those relevant free speech interests in Chapter 6, in response to my 

research sub-question (c). I considered the strength of the free speech interests to which sex-

based vilification gives rise in and for liberal democratic jurisdictions and that, accordingly, 

its regulation by law would potentially burden in those jurisdictions. I argued that, to the 

extent that sex-based vilification is speech covered by a liberal free speech principle, it is low-

correlated communication with respect to its performative functions of systemically 

subordinating and silencing women on the basis of their sex. That is, with respect to those 

performative functions, sex-based vilification that is covered by a liberal free speech principle 

is communication that has relatively weak connections to the values, interests, or purposes 

underlying or motivating such a principle. I argued that, accordingly, sex-based vilification 

ought to receive a relatively low degree of protection pursuant to a liberal free speech 

principle, unless it also has communicative functions that constitute one or more categories 
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of high-correlated communication having relatively strong connections to the values, 

interests, or purposes underlying or motivating such a principle.  

 

The precise viability of the regulation of (some) sex-based vilification through law is 

ultimately a policy question depending on various, varying, and jurisdiction-specific 

considerations that I could neither anticipate nor dissect here. Instead, my aim in this thesis 

was to consider and provide some answers to each of my research sub-questions and, in 

doing so, arrive at a persuasive answer to my key research question. Accordingly, in response 

to my key research question, on the basis of my answers to my research sub-questions, (some) 

sex-based vilification should be regulated by law, provided that it does not constitute high-

correlated communication with respect to its communicative functions. In responding to my 

research sub-questions and key research question, I also made several significant original 

contributions to the limited literature on sex-based vilification, the emerging literature on 

prima facie harmful online speech directed at and about women, the ‘hate speech’ literature, 

and the extant free speech literature, as detailed in Chapter 1.  

 

I did not attempt in this thesis to answer exactly how law should regulate some sex-based 

vilification. What I do instead is briefly consider below, in general terms, what might constitute 

an appropriate legal response to such speech in liberal democratic jurisdictions. I do that with 

reference to my work in my substantive chapters, which provides clarity as to the nature and 

extent of the harms to women of such speech, the accommodating and authorising force of 

the prevailing gap in the law, the utility of potential sex-based vilification laws as counter-

speech, and the limited free speech interests that may be burdened by such laws, as discussed 

above. To be clear, my remarks below are concluding remarks that are intended only to 

indicate what might be the ‘next’ stages of enquiry flowing from my analysis in this thesis 

and my answer to my key research question. That is, they are intended only to form the 

beginnings of the far more comprehensive and specific task of considering and formulating 

desirable policy responses to what is an immensely complex problem. To the extent that I 

refer to specific legal or other counter-speech measures, my aim is merely to flag those as 

possible parts of an approach of the kind I foreshadow. 
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7.2 A tiered and multifaceted counter-speech approach to 

addressing sex-based vilification 

 

Speech that plausibly constitutes sex-based vilification pursuant to my functional theory of 

harm occurs across jurisdictions and in a multitude of contexts. In addition to the scholarship 

cited in Chapters 1–3, Jocelynne Scutt, for example, argues that such speech is ‘so generalised’ 

that it encompasses ‘the vast majority of advertisements, reel after reel of film and video, 

[and] rack upon rack of newspapers and magazines.’870 Jeremy Waldron similarly notes that 

‘pornography, sexist advertising, and the demeaning depiction of women … [are] things we 

find in more or less inescapable form all over the visible (and the virtual) public environment 

of our society’.871 Society, he argues, is 

 

decorated — on advertising billboards, subway placards, and innumerable television screens 

— in ways that demean one large class of its citizens, ways that highlight a particular range 

of opportunities and activities presented as appropriate for them to the exclusion of a large 

number of other activities and opportunities, or ways that portray as normative a kind of 

subordination in relationships that is at odds with the idea of an autonomous person working 

out her own destiny under conditions of justice and dignity … 872 

 

Moreover, ‘that is to say nothing of the deeper disgrace of what Catharine MacKinnon calls 

a society “saturated with pornography”, and the degradation that pornography depicts in the 

real and virtual neighborhoods that it dominates’.873 

 

The visibly pornographic aspect of our society has a pedagogical function that dwarfs in its 

scale and intensity the attitudes that racist hate speech tries to inculcate. Not only does 

pornography present itself as undermining society’s assurance to women of equal respect 

and equal citizenship, but it does so effectively by intimating that this is how men are taught, 

 
870 Scutt (n 9) 9. 

871 Waldron (n 19) 89. 

872 Ibid (emphasis added). 

873 Ibid, quoting MacKinnon (n 6) 25. 
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around here, on the streets and on the screen, if not in school, about how women are to be 

treated … 874 

 

The systemic subordination and silencing of women on the basis of their sex thus remains 

fundamental to the organisation of patriarchal societies and manifests in all manner of speech 

acts, including, but not necessarily limited to, speech acts that treat women as inferior or for 

use on the basis of their sex, as do the categories of sex-based vilification discussed in Chapter 

3. Moreover, pursuant to my functional theory of harm, speech constituting sex-based 

vilification systemically subordinates and silences women on the basis of their sex regardless 

of speakers’ intentions or the ‘severity’ of the utterance in question. For example, the 

utterance ‘You throw like a girl!’ systemically subordinates and silences women on the basis 

of their sex just as do threats and violent invective and sexualised invective. The very ubiquity 

of sex-based vilification and its normalisation in patriarchal societies, such that it is 

simultaneously overwhelming and invisible, thus potentially distinguish it from other 

categories of vilifying speech — indeed, as I suggest below, may partly be an explanation for 

the gap in the law — and plausibly give rise to some unique difficulties with respect to its 

regulation. In particular, they give rise to difficulties in demarcating which utterances 

constituting sex-based vilification of the plethora of such utterances are appropriate for legal 

regulation, and how, and which utterances are better addressed through other means. What 

is clear is that those demarcations are necessary to be made; not all speech constituting sex-

based vilification may practically be subject to legal regulation, at least not in the absence of 

arbitrary incoherencies in enforcements or actions or unmanageable strains on administrative 

resources.875 

 

A possible way in which to overcome some of those difficulties while nevertheless 

meaningfully and adequately responding to sex-based vilification may be through a ‘tiered 

 
874 Waldron (n 19) 91. 

875 That is, laws cannot be framed to cover all speech that is sex-based vilification pursuant to my functional 

theory of harm as it would be impractical to consistently treat all such speech as unlawful, given the sheer 

volume of it. 
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and multifaceted counter-speech’ approach to addressing such speech. Such an approach 

may utilise a combination of the sorts of measures outlined Diagram 1 on the following page. 

 

A tiered approach to addressing sex-based vilification would recognise that, while all 

manifestations of sex-based vilification harm women, some manifestations of such speech 

are more obviously harmful than others. Accordingly, pursuant to such an approach, only 

those speech acts most straightforwardly capable of characterisation pursuant to my 

functional theory of harm as being relevantly harmful, that is, as systemically subordinating 

and silencing women on the basis of their sex, would be captured by criminal or civil sex-

based vilification laws. Pursuant to a multifaceted counter-speech approach to addressing sex-

based vilification, states would employ a range of legal strategies to address different 

manifestations of sex-based vilification, and sex-based vilification laws would be one aspect 

of a holistic response to such speech that also incorporates other regulatory and non-

regulatory counter-speech measures. As discussed in Chapter 5, such a response to sex-based 

vilification would accord with what authors such as Gelber and Langton have argued in the 

context of other categories of vilifying speech. 876 Namely, it would accord with the reality 

that doing things with counter-speech, including doing things with law as counter-speech, is 

a matter of collective action that likely benefits from contributions from any number of 

actors, including, in particular, contributions as to economic, educational, and capabilities 

building resources from states.877 Pursuant to a tiered and multifaceted approach, sex-based 

vilification laws may thus be conceived of not as a complete potential solution to the problem 

of sex-based vilification, but instead as one, albeit crucial, part of the overall conditions 

necessary to enable effective counter-speech against sex-based vilification, in addition to any 

deterrent and remedial functions such laws may have. 

  

 
876 Gelber, Speaking Back (n 51); Langton, ‘How to Undo Things with Words’ (n 43). See also above n 664. 

877 Ibid. 
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The exact combination of measures comprising a tiered and multi-faceted counter-speech 

approach to addressing sex-based vilification, as well as their precise content, would, again, 

depend on a range of jurisdiction-specific considerations, including both policy and legal 

considerations. In particular, the enacting and framing of potential sex-based vilification laws 

and other legal measures are subject to jurisdiction-specific constitutional considerations, as 

discussed below. Generally speaking, however, sex-based vilification laws that form a part of 

a tiered and multifaceted counter-speech approach ought to capture only those manifestations 

of sex-based vilification most straightforwardly capable of characterisation as subordinating 

and silencing speech. Of course, in liberal democratic jurisdictions, at least, in deference to 

the relevant free speech interests, such laws should also be clearly and narrowly framed, with 

appropriate exemptions for private conduct878 and high-correlated communicative 

conduct,879 as well as relatively detailed definitions of what constitutes the subordination and 

silencing of women on the basis of their sex. 

 
878 Inclusion of a private conduct exemption in sex-based vilification laws would be broadly consistent with 

existing anti-vilification laws, including Australian anti-vilification laws: see, eg, above n 499 and accompanying 

text. It is also broadly consistent with the literature, which rightly recognises that some privately occurring 

conduct ought not to be regulated, notwithstanding that it harms in the relevant ways: see, eg, Gelber, 

‘Differentiating Hate Speech’ (n 18) 5. In relation to sex-based vilification as distinct from other categories of 

vilification, limitation of sex-based vilification laws to exclude private conduct is necessary particularly in order 

to adequately protect interests relating to individual sexuality. As discussed in Chapter 6, given that much 

(hetero)sex and (heterosexual) pornography constitutes sex-based vilification (see above n 856 and 

accompanying text), it is important that sex-based vilification laws and other regulatory measures addressed to 

sex-based vilification do not capture such conduct automatically that does not impact on persons other than 

those engaging in it. That is not to say, of course, that interests relating to individual sexuality necessitate access 

to pornography or that a sex-based vilification law would go too far in capturing, for example, publicly occurring 

pornography that constitutes sex-based vilification. There is a vital distinction to be made between individuals’ 

legitimate interests in exercising their sexual autonomy as ‘consenting’ adults and their entitlement to do so in 

ways that harm others, including in the ways that I conceive that pornography constituting sex-based vilification 

harms women. 

879 See above Part 6.5.3. Additionally, no sex-based vilification law or other regulatory measure addressed at 

sex-based vilification ought to enable sanctions against those, particularly women, whose images appear in 

material that is produced, published, or hosted on a platform in contravention of such laws or regulatory 

measures, but who are not responsible or not primarily responsible for the contravening production, 

publication, or hosting on a platform. Accordingly, an appropriately framed sex-based vilification law, for 

example, would include an exemption for ‘incidental’ conduct of that kind. Such an exemption would, for 

example, exclude from the operation of the law women who appear in pornography constituting sex-based 
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Sex-based vilification laws forming a part of a tiered and multi-faceted approach may, for 

example, capture only speech constituting threats and violent invective and sexualised 

invective, as well as the clearest manifestations of speech constituting other objectifying 

speech and other contemptuous speech. It may be appropriate for those laws to be framed 

as civil laws that fit within a broader anti-discrimination law framework on the basis of sex 

and other protected characteristics.880 Criminal sex-based vilification laws may additionally 

be addressed to manifestations of sex-based vilification that still even more clearly constitute 

and cause the systemic subordination and silencing of women on the basis of their sex. For 

example, criminal sex-based vilification laws may be appropriate and desirable to respond to 

sex-based vilification that manifests intent or knowledge on the part of a speaker or speakers 

to harm. Speech constituting threats and violent invective or sexualised invective directed at 

particular, identifiable women and speech constituting non-consensual pornography are 

examples of such speech. 

 

Speech acts constituting sex-based vilification that are less straightforwardly characterisable 

as such may be most appropriately regulated through a combination of legal and non-legal 

content moderation laws, regulations, and guidelines. Such speech may include, for example, 

 
vilification who are not primarily responsible for its production, publication, or hosting, as well as women who 

appear in non-consensual pornography. Such an exemption ought not to place any onus on the respondent to 

disprove her responsibility with respect to the conduct in question. It ought instead to be for the complainant 

to establish that a respondent is responsible for conduct contravening a sex-based vilification law to an extent 

such that that respondent may not avail herself of any ‘incidental’ conduct exemption. Analogous exemptions 

do not appear in existing Australian anti-vilification laws (see above nn 501–504, 520 and accompanying text) 

or, to my knowledge, foreign domestic anti-vilification laws. That that is the case is a further basis on which 

such existing laws are inappropriately addressed to the systemic subordination and silencing harms of 

vilification to target group members. In failing to expressly exclude some incidental conduct from their 

operation, such existing laws magnify the possibility that they may be mobilised against the very people they 

purport to protect, either by private citizens with respect to civil provisions or by the state with respect to 

criminal provisions, therein giving rise to free speech concerns of the kinds raised in the argument from mistrust 

of government: see above n 839 and accompanying text.  

880 Consistently with my functional theory of harm, sex-based vilification laws framed as anti-discrimination 

laws would conceptualise and respond to sex-based vilification as discriminatory treatment constituting the 

systemic subordination and silencing of women on the basis of their sex that ought to be subject to comparable 

civil processes and remedies to other unlawful acts of discrimination. 
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less apparent manifestations of other objectifying speech and other contemptuous speech.881 

Content moderation laws and regulations may be administered by state bodies through 

content classification schemes, advertising standards schemes, broadcasting standards 

schemes, codes of conduct for social media firms and other platform hosts, or otherwise.882 

Corporations and organisations (for example, media and technology firms, including social 

media firms, internet service providers, and other platform hosts) may also be encouraged 

by states and other actors to commit to voluntary codes of conduct883 or put in place internal 

guidelines pertaining to the classification, identification, and removal of content constituting 

sex-based vilification.884 Academics, lawyers, policy makers, and others may also work with 

states, institutions, corporations, organisations, and communities in various capacities on 

‘constitution-making’ or other projects directed at bettering the design of policies, 

procedures, and governance infrastructures pertaining to the moderation of speech 

constituting sex-based vilification.885 

 

Additionally, counter-speech in all forms, not merely through regulatory means, is an 

important aspect of holistic responses to vilifying speech, including sex-based vilification. 

Institutions’, corporations’, organisations’, communities’, and, in particular, states’ non-

regulatory contributions to educational and capabilities building resources enabling women 

to themselves speak back against sex-based vilification, as well those actors’ non-regulatory 

counter-speech on women’s behalf, constitute crucial components of any tiered and 

multifaceted approach to addressing sex-based vilification. For example, capabilities building 

resources in the form of instructional materials may be employed to encourage women and 

 
881 For example, it may include advertising or other speech that ‘merely’ reduces women to their bodies on the 

basis of their sex, but does not deny their autonomy or subjectivity on that basis: see above Part 3.5.1(a).  

882 Australia’s eSafety Commissioner, for example, is legislatively empowered to negotiate directly with platform 

hosts for the removal of some material, including some material constituting sex-based vilification pursuant to 

my functional theory of harm, in particular, non-consensual pornography: ‘Our Legislative Functions’, eSafety 

Commissioner (Web Page) < https://www.esafety.gov.au/about-us/who-we-are/our-legislative-functions>. 

883 See, eg, European Commission, ‘Code of Conduct on Countering Illegal Hate Speech Online’ (30 May 

2016). 

884 See, eg, the Facebook Oversight Board: Nick Clegg, ‘Welcoming the Oversight Board’, Facebook (Web Page, 

6 May 2020) < https://about.fb.com/news/2020/05/welcoming-the-oversight-board/>. 

885 See, eg, Evelyn Douek, ‘Facebook’s “Oversight Board”: Move Fast with Stable Infrastructure and Humility’ 

(2019) 21(1) North Carolina Journal of Law and Technology 1; Kate Klonick, ‘The Facebook Oversight Board: 

Creating an Independent Institution to Adjudicate Online Free Expression’ (2020) 129 Yale Law Journal 2418. 

https://www.esafety.gov.au/about-us/who-we-are/our-legislative-functions
https://about.fb.com/news/2020/05/welcoming-the-oversight-board/
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other actors to counter-speak against sex-based vilification when it does occur, as well as to 

empower them to actually and effectively do so. 

 

Any regulatory counter-speech measures that adequately and accurately respond to my 

functional theory of harm as part of a tiered and multifaceted approach, including, but not 

limited to, sex-based vilification laws, would need to render the complex concepts examined 

and extrapolated in this thesis into legal language capable of interpretation and application 

by lawyers, judges, other administrators, and other actors, including, importantly, women 

themselves. Accordingly, such measures ought to be accompanied by a holistic and effective 

enculturation process directed at their proper interpretation and application. A significant 

potential benefit of a tiered and multifaceted counter-speech approach to addressing sex-

based vilification is that the various forms of counter-speech discussed above would 

themselves go some way to effecting that process, such that they contribute to the 

enculturation process and vice versa. The necessary enculturation will also likely partly occur 

as a result of political momentum leading up to the enactment of sex-based vilification laws 

and other regulatory measures. In the Australian context, for example, the Sex Discrimination 

Act 1984 (Cth) (‘Sex Discrimination Act’) was passed after an extensive and influential 

feminist campaign highlighting its need.886 Instructional resources should almost certainly 

also be employed alongside sex-based vilification laws to allow women to avail themselves 

of the laws and to educate lawyers, judges, other administrators, and other actors as to the 

manifestations and harms of sex-based vilification, including with reference to the categories 

of sex-based vilification I arrived at in Chapter 3. An example of an effective community 

education campaign of an analogous vein in Australia is the Office of the Status of Women’s 

‘Sharing the Load’ campaign, which was directed at the effective domestic implementation 

of the International Labour Organisation’s Convention on Equal Opportunities and Equal 

Treatment for Men and Women Workers with Family Responsibilities.887 Any sex-based vilification 

law ought also to be accompanied by a comprehensive record of its legislative purposes, 

incorporating, for example, law reform reports, discussion papers, and explanatory 

 
886 See, eg, Susan Magarey, ‘The Sex Discrimination Act 1984’ (2004) 20(1) Australian Feminist Law Journal 127; 

Margaret Thornton and Trish Luker, ‘The Sex Discrimination Act and its Rocky Rite of Passage’ in Margaret 

Thornton (ed), Sex Discrimination in Uncertain Times (ANU Press, 2010) 25. 

887 See Marian Sawer, ‘The Commonwealth Sex Discrimination Act: Aspirations and Apprehensions’ (Speech, 

Forum to Mark the 20th Anniversary of the Sex Discrimination Act, University of Sydney, 3 August 2004). 
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memoranda, to assist in its interpretation and application. That is not least because lawyers, 

judges, and other administrators of such laws are likely themselves to be influenced by 

patriarchal norms in patriarchal societies. Such materials may also serve to minimise some of 

the linguistic over-inclusiveness and limited learnability concerns suggested in the argument 

from mistrust of government.888  

 

In addition to carefully defining unlawful categories or manifestations of sex-based 

vilification, regulatory measures directed at sex-based vilification may need to address 

interpretive issues that are distinct to the context of sex-based vilification. For example, an 

appropriately framed sex-based vilification law and its accompanying materials may need to 

make particular provision as to what subordinates and silences women on the basis of their sex. 

Conduct that subordinates and silences women may be deemed to do so systemically, on the 

basis of their sex, if like conduct is or has been historically directed predominantly at or about 

women, as opposed to men. Consistently with my functional theory of harm, that would 

contextualise and clarify the subordination and silencing harms the sex-based vilification law 

seeks to respond to as contingent on the historical and ongoing structural oppression of 

women to men in patriarchal societies. Such contextualisation and clarification is uniquely 

necessary in the context of sex-based vilification. More than other categories of vilification, 

sex-based vilification often presents, and is interpreted, as about particular women rather 

than women as a group on the basis of their sex. It may be argued, for example, that to call 

a woman a ‘whore’ is to denigrate her on the basis of her perceived promiscuity, as opposed 

to on the basis of her sex. However, to do so overlooks that sexualised invective is often 

used to degrade women in situations in which the speaker can have no prior knowledge of 

the targeted woman’s or women’s sexual preferences or history.889 It also overlooks that male 

sexuality is not constructed as a source of shame for men as female sexuality is for women 

and that male sexuality is rarely, if ever, commented on in comparable terms in patriarchal 

societies. 

 

Finally, the enacting and framing of potential sex-based vilification laws and other legal 

measures addressing sex-based vilification are subject to jurisdiction-specific constitutional 

 
888 See above nn 779–788 and accompanying text. 

889 See also Weston-Scheuber (n 14) 145. 
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considerations. In Australia, for example, state legislatures have general powers to enact civil 

and criminal laws, including sex-based vilification laws. The federal Parliament, on the other 

hand, may make laws only on certain matters, and would need to rely on one or more specific 

constitutional provisions empowering it to enact sex-based vilification laws.890 The Sex 

Discrimination Act was enacted by the federal Parliament with reference mainly to its 

external affairs power,891 on the basis that doing so constituted domestic implementation of 

Australia’s international obligations pursuant to the Convention on the Elimination of All Forms 

of Discrimination Against Women (‘CEDAW’).892 Arguably, Australian sex-based vilification laws 

at a federal level may similarly be seen to constitute Australia’s implementation into domestic 

law of its obligations pursuant to CEDAW, including, among other things, to ‘adopt 

appropriate legislative and other measures, including sanctions where appropriate, 

prohibiting all discrimination against women’.893 

 

Jurisdiction-specific constitutional free speech protections are also of relevance. A limited 

protection for freedom of communication on government and political matters, commonly 

referred to as the implied freedom of political communication (‘Implied Freedom’), exists in 

Australia at the federal level.894 The Implied Freedom is a principle that derives by ‘necessary 

implication’ from Australia’s constitutionally prescribed system of representative and 

responsible government.895 It protects communication that is required for the effective 

functioning of that system; specifically, communication that is required for the voting public 

to ‘exercise a free and informed choice as electors’.896 Pursuant to the Implied Freedom, any 

Australian law that effectively burdens freedom of communication about government or 

political matters in either its terms, operation, or effect must be ‘reasonably appropriate and 

adapted to serve a legitimate end’ the fulfilment of which is compatible with the maintenance 

 
890 Australian Constitution s 51. 

891 Australian Constitution s 51(xxix). 

892 Convention on the Elimination of All Forms of Discrimination against Women, opened for signature 18 December 

1979, 1249 UNTS 13 (entered into force 3 September 1981) (‘CEDAW’); Thornton and Luker (n 886) 25–6. 

893 CEDAW (n 892) art 2(b). 

894 Australian Capital Television v Commonwealth (1992) 177 CLR 104. 

895 Coleman v Power (2004) 220 CLR 1, 48 [89] (McHugh J). 

896 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 560 (Brennan CJ, Dawson, Toohey, Gaudron, 

McHugh, Gummow and Kirby JJ) (‘Lange’). 
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of Australia’s constitutionally prescribed system of representative and responsible 

government.897  

 

Whether a law is reasonably appropriate and adapted to serve a legitimate end encapsulates 

two distinct questions. First, there is the question of whether the relevant law has an end or 

object that is consistent with the constitutionally prescribed system of representative and 

responsible government, what a majority of the High Court of Australia (‘Court’) recently 

described as ‘compatibility testing’.898 For the purposes of compatibility testing, a legitimate 

object ‘is one which is compatible with the system of representative government provided 

for by the Constitution; which is to say that the purpose does not impede the functioning of 

that system and all that it entails’.899 If the law has a legitimate object, there is then the 

additional question to consider of whether the law is ‘appropriate and adapted’ to serve that 

legitimate object.900 The adoption of structured proportionality analysis as the means of 

determining that question is now settled in Australia.901 

 

On the basis of the Australian case law, there is a possibility that even relatively precise sex-

based vilification laws capturing only threats and violent invective, sexualised invective, non-

consensual pornography, and clear manifestations of other objectifying speech and other 

contemptuous speech, as suggested above, would effectively burden political communication 

for the purposes of the Implied Freedom.902 Nevertheless, it has recently been made relatively 

clear in Australia that laws justified on the basis of preventing and mitigating affronts to 

individuals’ dignity serve a legitimate object for the purposes of compatibility testing.903 That 

suggests that sex-based vilification laws directed at preventing and mitigating systemic 

subordination and silencing harms to women on the basis of their sex would similarly be 

considered to serve a legitimate object for the purposes of compatibility testing. While a 

 
897 Ibid 567 (Brennan CJ, Dawson, Toohey, Gaudron, McHugh, Gummow and Kirby JJ). 

898 McCloy v New South Wales (2015) 89 ALJR 857, [2] (French CJ, Kiefel, Bell and Keane JJ) (‘McCloy’). 

899 Ibid [31] (French CJ, Kiefel, Bell and Keane JJ) (citation omitted). 

900 Lange (n 896) 567 (Brennan CJ, Dawson, Toohey, Gaudron, McHugh, Gummow and Kirby JJ). 

901 Adrienne Stone, ‘Proportionality and its Alternatives’ (2020) 48(1) Federal Law Review 123, 124. 

902 See, eg, Coleman v Power (n 895); Attorney-General for South Australia v Corporation of the City of Adelaide (2013) 

249 CLR 1. 

903 Clubb (n 594). 
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definitive analysis of whether such laws are appropriate and adapted to that legitimate end 

would depend on their precise nature, structured proportionality analysis is, generally 

speaking, sufficiently flexible to allow for criminal and civil laws of the kinds foreshadowed. 

Provided that sex-based vilification laws are framed clearly, narrowly, and with sufficient 

exemptions, there is no reason to think that they would not withstand scrutiny for the aspects 

of suitability, necessity, and strict proportionality required by that analysis.904 

 

Proportionality as a mode of constitutional analysis in balancing competing interests is also 

used by courts in many other jurisdictions.905 Sex-based vilification laws framed with close 

reference to my arguments in this thesis may accordingly and analogously withstand 

constitutional scrutiny in many such jurisdictions. Such laws may be particularly likely to 

withstand constitutional scrutiny in jurisdictions employing structured proportionality 

analysis in which courts and other administrative bodies have already explicitly or implicitly 

acknowledged the systemic harms of sex-based speech in other contexts and upheld laws 

directed at addressing those harms.906 

 

 

 

 

 
904 McCloy (n 898) 857 [80]–[90] (French CJ, Kiefel, Bell and Keane JJ). 

905 See, eg, Stone, ‘Proportionality and its Alternatives’ (n 901) 132. 

906 Canada is an example of such a jurisdiction. In R v Butler [1992] 1 SCR 452, for example, the Supreme Court 

of Canada considered Canadian Criminal Code (n 13) 163, which prohibits ‘obscene’ publications, including 

publications, ‘a dominant characteristic of which is the undue exploitation of sex’. The court noted that ‘there 

has been a growing recognition in recent cases that material which may be said to exploit sex in a “degrading 

or dehumanising” manner will necessarily fail the community standards test, not because it offends against 

morals, but because it is perceived by public opinion to be harmful to society, particularly to women’: at 454 

(Lamer CJ, Forest, Sopinka, Cory, McLachlin, Stevenson and Iacobucci JJ). It also found that, ‘it is reasonable 

to presume that exposure to such images bears a causal relationship to changes in attitudes and beliefs’: at 455 

(Lamer CJ, Forest, Sopinka, Cory, McLachlin, Stevenson and Iacobucci JJ). See also R v Sharpe [2001] 1 SCR 

45, 51. 
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7.3  Why the gap in the law? 

 

The most obvious question, and perhaps the most interesting, that is outside the scope of 

this thesis is ‘Why the gap in the law?’. Are there coherent justifications for the sex-based gap 

in existing anti-vilification laws, policies, and policy conversations, including free speech 

considerations, if any, that apply differently or specifically to sex-based speech? Or is 

something else altogether at play? 

 

My research as part of this thesis suggests two possible, partially coherent justifications for 

the gap in the law. First, many jurisdictions have in place laws prohibiting racial and religious 

vilification due to states’ enactments into domestic law of their obligations under 

international law.907 There is Australian case law, for example, that deals with whether or not 

s 18C of the Racial Discrimination Act908 adequately translates into Australian domestic law 

Australia’s obligations under the International Convention on the Elimination of All Forms of Racial 

Discrimination.909 However, while the existence of relevant international law obligations may 

explain the sex-based gap in anti-vilification laws in Australian and foreign domestic 

jurisdictions in the context of existing racial and religious vilification laws in those 

jurisdictions, it does not explain that gap in the context of existing anti-vilification laws in 

those jurisdictions prohibiting a broad array of other categories of vilification.910 Nor does it 

explain the gap in policies and policy conversations regarding vilifying speech directed at 

women on the basis of their sex. 

 

Second, the ubiquity of sex-based vilification in patriarchal societies plausibly gives rise to 

some unique difficulties with respect to its legal regulation, as partly discussed above. For 

example, the potential regulation through law of sex-based vilification arguably gives rise to 

stronger concerns regarding linguistic over-inclusiveness and limited learnability of the kinds 

 
907 See above n 15. 

908 Racial Discrimination Act (n 15) s 18C. 

909 ICERD (n 15) arts 1, 4; see Toben v Jones (2003) 129 FCR 515, 524–5 [17]–[21] (Carr J), 528 [50] (Kiefel J), 

534–51 [83]–[144] (Allsop J). 

910 In the Australian context, for example, those other categories of vilification include vilification on the basis 

of sexuality, gender identity, intersex status, disability, and HIV/Aids status: see above n 15. 
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suggested by the argument from mistrust of government911 than does the regulation through 

existing anti-vilification laws of other categories of vilification. I have found nothing in my 

research in the way of empirical evidence, however, to suggest that that would, in fact, be the 

case. Regardless, concerns of that nature also fail to account for the relative invisibility of 

sex-based vilification as a category of vilification in policies and policy conversations 

considering vilifying speech and responses to such speech. That is, the ubiquity of sex-based 

vilification may give rise to unique difficulties as to the specific framing of a sex-based 

vilification law that adequately reflects and responds to the harms to women of such speech 

and that is also sufficiently narrow to account for relevant free speech interests. It cannot, 

however, explain why those involved in policymaking, including scholars, would not seek to 

do something about such speech or, more basically still, why they would not treat such 

speech as problematic in the ways they treat other categories of vilifying speech as 

problematic. 

 

What remains is a justification for the sex-based gap in anti-vilification laws, policy, and 

policy conversations that is ‘coherent’ only to the extent that it abides by an underlying failure 

within patriarchal societies, including patriarchal legal systems, to overlook and minimise sex-

based harms to women. I noted in Chapter 4, for example, that prior to the introduction of 

the Victorian Bill, New South Wales was the only Australian jurisdiction in which the 

introduction of a sex-based vilification law had been considered in any detail at the policy 

level. In 1999, the New South Wales Law Reform Commission considered whether ‘gender’ 

should be included as a ground for vilification under the NSW Act. In deciding that it should 

not, the Commission found that 

 

[a]n inevitable question raised by the issue of gender vilification is the correlation between 

pornography and violence against women. There is a related issue as to whether such 

provisions could be used in the pornography debate as a quasi-censorship or obscenity law. 

Anti-discrimination law is not the appropriate venue for such a debate. In North America 

Catharine MacKinnon and Andrea Dworkin promoted a Model Anti-Pornography Civil 

Rights Ordinance which proceeded on the basis that pornography is a practice of sex 

discrimination. It was enacted in Indianapolis, but was held to be constitutionally invalid by 

violating the freedom of speech guarantees in the First Amendment to the United States 

 
911 See above nn 779–788 and accompanying text. 
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Constitution. In light of the fact that the MacKinnon/Dworkin proposals polarise feminist 

scholars, the prospect of the use of gender vilification laws in this context is highly 

controversial. 

 

In addition, it can be argued that violence against women has long been (and should be) the 

subject of criminal laws covering a wider range of offences. It may be accepted that the level 

of violence against women in our society remains unacceptably high, but, the issue of 

pornography aside, the Commission is not persuaded that misogynist speech presents a 

specific problem which could be satisfactorily addressed by gender vilification laws.912 

 

I referred to some of the criticisms of Andrea Dworkin’s and MacKinnon’s conceptualisation 

of the harms of some pornography, as interpreted by Langton, and argued that those 

criticisms are misguided in Chapter 2.913 More to the point, it is difficult to understand the 

basis on which the Commission distinguishes between or sex- or gender-based vilification 

and other categories of vilification, as well as between a (potential) law prohibiting sex- or 

gender-based vilification and existing anti-vilification laws. For example, not every scholar 

studying racism agrees that racist speech subordinates and silences target group members in 

the manner discussed in Chapter 2. Why, therefore, is disagreement among feminist scholars 

in relation to the subordination and silencing harms of a particular category of sex-based 

speech, that is, some pornography, a factor that would preclude the enactment of sex-based 

vilification laws? Why is it not pertinent in relation to the enactment of sex-based vilification 

laws that many women experience themselves to be subordinated and silenced by some 

pornography and other sex-based speech? How is racist speech, for example, a ‘specific 

problem’914 lending itself to regulation, whereas misogynistic speech is not? And, what 

measure of success do racial vilification laws have claim to that sex-based vilification laws 

could not? If the Commission’s reasoning is that speech vilifying women on the basis of their 

sex or gender is more prevalent and pervasive a problem than other categories of vilifying 

speech that are unlawful, it seems counterintuitive that it would opt to recommend no 

regulatory measures at all to address sex- or gender-based vilification. There is also no legal 

or sound theoretical basis to afford pornography, as a category of speech, heightened 

protection that would preclude the enactment of sex-based vilification laws, or that would 

 
912 NSW Law Reform Commission (n 536) [7.87-7.88] (citations omitted). 

913 See above nn 106–108 and accompanying text. 

914 NSW Law Reform Commission (n 536) [7.87]. 
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place it outside the remit of such laws, once enacted.915 That is in contrast, for example, to 

some political speech, which is protected in Australia, as discussed above. In any case, to the 

extent that some pornography is captured by existing anti-vilification laws (for example, 

those on the basis of race and disability) pornography is already regulated speech in Australia. 

 

What does it mean, then, that our legal institutions would sanction this speech916 (and, indeed, 

this speech917) as harm on the basis of race, but would treat as ‘highly controversial’918 the 

treatment of this speech919 as harm on the basis sex? One thing it may mean is that sex-based 

vilification’s illocutionary disablement of women in patriarchal societies has as part of its 

‘patterns of perlocutionary effects’920 the making invisible of sex-based vilification as a category 

of vilification in those societies. Sex-based vilification may so silence women in patriarchal 

societies that it itself drives, in part, its own normalisation in those societies. Specifically, it 

may ‘create a dominant narrative that forces … women … to the margins of the discourse 

and renders … [their] own accounts of … victimization [through such speech] less credible.’921 

It may ‘define … the spaces that women … may occupy in dominant consciousness’ and, in 

doing so, ‘problematize … [their] efforts to construct a political practice and cultural critique 

that address … [what they] experience’ in and by such speech.922 Sex-based vilification may 

‘provide … cues to the ways in which … [women’s] experiences [of such speech] are weighed 

against counternarratives that cast doubt upon the validity and harm of such … [speech]’.923 

 
915 See above Part 6.5.3(b). 

916 Safari Sex, ‘ROUGH AFRICAN FETISH FUCK LESSON’, Pornhub (Web Page, June 2020)  

<https://www.pornhub.com/view_video.php?viewkey=ph5e92ab0c91974>. 

917 Eatock (n 108) 271–83 [11]–[64] (Bromberg J).  

918 NSW Law Reform Commission (n 536) [7.87]. 

919 teachthatbitch, ‘TEACH THAT BITCH: REVERSE FUCKING PUNISHMENT’, Pornhub (Web Page, 

August 2015) <https://www.pornhub.com/view_video.php?viewkey=ph5579827c39c2d>;  

Wasteland, ‘SLUTTY SUBMISSIVE BLONDE BOUND IN ROPES FUCKED BY MACHINE AND 

WHIPPED ASS’, Pornhub (Web Page, June 2020)  

<https://www.pornhub.com/view_video.php?viewkey=ph5ed1bef6a70c6>;  

Seedofwar, ‘How to train an obedient slut’, XVideos (Web Page)  

<https://www.xvideos.com/video57056023/how_to_train_an_obedient_slut>. 

920 Langton, ‘Speech Acts and Unspeakable Acts’ (n 42) 42–3. 

921 Crenshaw, ‘Beyond Racism and Misogyny’ (n 196) 113. 

922 Ibid. 

923 Ibid 116–17. 

https://www.pornhub.com/view_video.php?viewkey=ph5e92ab0c91974
https://www.pornhub.com/view_video.php?viewkey=ph5579827c39c2d
https://www.pornhub.com/view_video.php?viewkey=ph5ed1bef6a70c6
https://www.xvideos.com/video57056023/how_to_train_an_obedient_slut
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It may itself set the felicity conditions for women’s articulation of their experiences of its 

harms, such that women are unable to protest sex-based vilification as harm, in ways that 

might secure the requisite uptake from the relevant institutions, including legal institutions.924 

The gap in the law may thus exist because sex-based vilification in patriarchal societies is not 

only ubiquitous, but is also normalised, such that such speech is simultaneously 

overwhelming and invisible in those societies. The treatment of women as inferior or for use 

on the basis of their sex, including through the categories of sex-based vilification I arrived 

at in Chapter 3, may be so central an organising factor in patriarchal societies that, unlike 

racist, homophobic, or transphobic speech, for example, it is imperceptible as harm or 

imperceptible as harm worth doing anything about in those societies, including for the purposes 

of law. 

 

There is the additional question of whether the non-recognition of sex-based vilification as 

harm, or as relevant harm, in circumstances in which it cannot sensibly be distinguished from 

other categories of vilification that are recognised as (relevant) harm, further normalises 

women’s subordination and silencing in patriarchal societies. With respect to the state, in 

particular, a question arises as to whether, and how, additionally to accommodating and 

authorising the subordination and silencing harms of sex-based vilification, as discussed in 

Chapter 5, the gap in the law itself (re)constitutes the permissibility of patriarchal oppression. 

It would go too far to suggest that the gap in the law constitutes the state’s approval of sex-

based vilification’s ranking of women and its (re)enactment of patriarchy’s permissibility facts 

legitimating the treatment of women accordingly. For example, many liberal democratic 

states that have not enacted sex-based vilifications nevertheless formally constitute women 

as equal to men and explicitly disallow at least some permissibility facts of patriarchal 

oppression, including those (re)enacted through the categories of sex-based vilification 

discussed in Chapter 3. Typically, women’s formal equality in those regards is constituted in 

liberal democracies partly through law, including through, for example, anti-discrimination 

laws on the basis of sex925 or constitutional bills of rights.926  

 

 
924 See above nn 203–210 and accompanying text. 

925 See, eg, Sex Discrimination Act (n 592). 

926 See, eg, South African Constitution (n 543), s 9. 
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Might the gap in the law constitute the state’s consent or acquiescence to sex-based 

vilification’s harms to women? There may be myriad political, administrative, and, in some 

jurisdictions, constitutional, considerations, including free speech considerations, that 

impede a state’s engagement with issues of speech harms generally or its enactment of anti-

vilification laws in particular. What is unclear, however, is what those considerations may be 

that compel states to make omissions with respect to the regulation of sex-based vilification 

even as they regulate other categories of vilifying speech that are less prevalent927 and no more 

harmful. In those circumstances, could the gap in the law be taken by some participants in 

patriarchal oppression to communicate the state’s indifference to sex-based vilification’s 

subordination and silencing of women? And in so communicating, could the gap in the law 

be taken (up) by those same participants to constitute the state’s consent or acquiescence to 

those harms of sex-based vilification to women? Acquiescence, at least, including on the part 

of the state, need not always be (fully) informed and may be tacit. The state may acquiesce 

to the harms of sex-based vilification precisely because it does not care to know what they 

are or, for that matter, that they exist. 

 

If the gap in the law does constitute the state’s consent or acquiescence to the subordination 

and silencing harms of sex-based vilification to women, it also constitutes the state’s 

privileging of the interests of speakers and hearers of sex-based vilification over the interests 

of women in ways that go beyond any privileges it accords to speakers and hearers of other 

categories of vilification. If so, through the gap in the law, the state treats women 

differentially on the basis of their sex, as comprising a class of its subjects to which it does 

not accord the full extent of its concern and protection, notwithstanding any provision it 

makes as to women’s formal equality. And if so, through the gap in the law, the state ranks 

women as inferior to (some) other of its subjects and (re)enacts permissibility facts in and of 

law and in and of patriarchal oppression that legitimate the treatment of women accordingly, 

thus itself systemically subordinating and silencing women on the basis of their sex. 

 

Similarly to questions regarding the precise content of a tiered and multifaceted counter-

speech approach to addressing sex-based vilification, what, if anything, the sex-based gap in 

anti-vilification laws, policies, and policy conversations constitutes, in addition to 

 
927 See above nn 870–874 and accompanying text. 
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accommodates and authorises, and why that gap exists, are important and urgent questions. 

They are important and urgent questions because they have political and thus material 

implications for many millions of women. They are also exceedingly complex questions. I 

leave their detailed consideration for future publications. What I have tried to do here is start 

a long overdue conversation, so that those questions, too, may eventually be answered. 
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